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Foreword 


case usually goes to court first before a single trial judge. 

The losing side can appeal to a court with several appellate 

judges. The case may be reviewed by a three-judge panel 

or by all the judges sitting together (the law calls this en banc). This 
assures that the decision will not be improperly swayed by any one 
judge’s views and that the law will be uniform and consistent. For 
a multi-judge court to function effectively, it needs a leader. On the 
nine-member Texas Supreme Court, that person is the Chief Justice. 
Being chief of anything often means you're in charge, you have 
the right to make the decisions. But a Chief Justice is both leader 
and servant. The Chief presides over Court meetings to keep them 
orderly, supervises the Court’s work to ensure that all the Justices 
are cooperating and pulling their fair share of the load, and repre- 
sents the Court in public. The Chief also manages Court operations, 
finances, personnel, and facilities. The Court functions best when 
one person directs its various functions. But the Chief Justice has 
only one vote, the same as every other Justice. Every case and admin- 
istrative policy is decided by a majority vote. A Chief who ends up in 
the minority must serve the will of the majority. That’s part of the job. 
A presiding officer who shares authority with others in a group 

is referred to as the “first among equals.” All the members have an 
equal say, but the presiding officer is their leader. How does a Chief 
Justice stay “first” and not be in complete control? You reason with 
the other Justices and try to persuade them. You offer suggestions, 
you don’t order them around. You listen to them, hear them out, show 
that you respect different views. You assume they are all sincere, and 
that when you disagree, it’s in good faith. You earn the other Justices’ 
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respect, help the Court work better, and strengthen its reputation. 
You prove to the public that the Court is committed to equal justice 
for all. And most importantly, you make sure everyone shares the 
credit. You’re not boss of the Court, but youre its leader. 

This third Taming Texas book by Jim Haley and Marilyn Duncan 
introduces you to the 27 Chief Justices in the 184-year history of 
the Texas Supreme Court. As you will see, they had very different 
backgrounds and personalities. Haley and Duncan write that “their 
stories can be inspiring or disappointing, fun or tragic.” But all 27 
of them led the Court as it wrote the law, case by case, and built the 
justice system that tamed Texas. 

The last six have all been close friends of mine. Along with the 20 
others who went before us, they taught me how to be a good Chief 
Justice. These stories of their lives will help you understand the 
Texas Supreme Court andits role in history. I hope, as you read them, 
you'll also learn how you can be an effective leader. 


Nathan L. Hecht, Chief Justice 
The Supreme Court of Texas 
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Preface and 
Acknowledgments 


he Texas Supreme Court Historical Society and its Fellows 

are pleased to present the third book in the Taming Texas 

Series. This book offers a very different look at the history 
of the Texas courts. While the first two volumes explored different 
periods in the evolution of the court system, this one tells the stories 
of the 27 men and one specially appointed woman who have served 
as Chief Justice of the Supreme Court of Texas since the Court was 
established in 1836. Through their stories you will learn how these 
ordinary citizens worked their way to the top of the Texas court sys- 
tem, and once there, how they made history in their own way. 

The Taming Texas books are part of the Texas Supreme Court His- 
torical Society’s Judicial Civics and Court History Project. The first 
book in the series, Taming Texas: How Law and Order Came to the 
Lone Star State, was published in 2016 and became the centerpiece 
of the judicial civics curriculum that in the past four years has been 
presented to over 21,000 seventh-grade Texas history students in 
the Houston area. The curriculum is taught by volunteer judges and 
attorneys who introduce students to the rule of law and the history 
of the state’s judicial branch. Using that foundation of legal and his- 
torical information, they then show students how the Texas court 
system operates, which courts handle particular kinds of cases, and 
why it’s important to know these things. The judges and attorneys 
who teach the curriculum are able to share their first-hand experi- 
ences in the courtroom and to inspire students to learn more about 
the state’s laws and courts. The second book, Taming Texas: Law and 
the Texas Frontier, followed in 2018 and added new stories to share 
with students. 


Many people and organizations have played a part in making the 
books and classroom program a success. Chief Justice Nathan L. 
Hecht of the Supreme Court of Texas wrote the forewords for all 
three books in the series. His insights on Texas law and history cap- 
ture the project’s spirit and purpose, and his contributions to this 
volume on the Chief Justices are especially valuable. Justice Paul 
W. Green, the Supreme Court’s liaison to the Society, has offered his 
support in many ways over the course of the project. Then-Justice 
Jeff Brown made several classroom presentations and introduced 
the project to the media during the pilot rollout in Houston. Justice 
Brett Busby, formerly of the Fourteenth Court of Appeals in Hous- 
ton, co-chaired the Houston Bar Association’s inaugural Teach Texas 
Committee and taught the curriculum in Houston classrooms. He 
is instrumental in the expansion of the program to other cities. The 
Supreme Court’s interest and support are greatly appreciated. 

The Houston Bar Association has taken the lead in implementing 
the classroom project in Houston. The HBA’s Teach Texas Commit- 
tee, co-chaired by Justice Ken Wise and Richard Whiteley, and the 
numerous volunteer judges and attorneys from the HBA, are con- 
tinuing to present the curriculum throughout the Houston area. The 
Taming Texas program expanded to the Dallas area in 2018-19 thanks 
to the Dallas Bar Association, and we plan to expand the program to 
Austin and other areas of the state in the coming school years. 

As the Texas Supreme Court Historical Society’s History Educa- 
tion Committee Chair, I want to extend special thanks to the book’s 
coauthors, Jim Haley and Marilyn Duncan. Jim and Marilyn have 
given us a wonderful series of books to use to educate our youth. 
Marilyn has not only co-authored the books, but she has also been 
such a key part of preparing and revising our classroom curriculum. 

Special thanks also go to former Chief Justice Thomas R. Phillips 
for reviewing the manuscript of this book on the Chief Justices and 
offering valuable comments and suggestions. His in-depth knowl- 
edge of Texas legal history, especially the history of judicial elections, 
added colorful details to many of the biographies. 
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The Taming Texas project is made possible because of the Fel- 
lows of the Texas Supreme Court Historical Society. The Fellows, 
under the leadership of Fellows Chair David J. Beck, have generously 
provided the funding for these books and other materials supporting 
the program. Their support allows the Society to fulfill its mission of 
educating Texans on our courts and on our state’s judicial history. 
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Past President and Charter Fellow 
Texas Supreme Court Historical Society 
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Introduction 


What Is a Chief Justice? 


he chief of any group is the person with the most authority— 
the leader. In the Supreme Court of Texas (and in the United 
States Supreme Court as well), that person is called the Chief 
Justice. The Chief Justice position was created in the first Consti- 
tution of Texas in 1836 and was the only member of the Supreme 
Court who was permanent rather than ex officio (that is, serving on 
the Court only by holding another position—as a district judge). The 
Chief Justice and the district judges were elected by the Republic of 
Texas Congress. 
When Texas became a state in 1845, the new Constitution created 
a Supreme Court with a Chief Justice and two full-time Associate 
Justices—no more ex officio members. At first they were appointed by 
the Governor, but in 1852 they began to be elected by the people. Over 
the next hundred years, the Court mostly had just three members, but 
in 1945 it expanded to nine members—one Chief Justice and eight 
Associate Justices. The Court still has nine members, but the Associ- 
ate Justices became simply Justices in 1980. They are still elected by 
the people in statewide elections. 


FREQUENTLY ASKED QUESTIONS 


Q: How many Chief Justices have there been since the first 
Supreme Court was created in 1836? 

A: Twenty-seven men have served as Chief Justice so far. Two of 
them in the 1800s served two terms that were not consecutive, but in 
the Texas system they are only counted once each. Oran Roberts was 
the 6th person to be a Chief Justice, serving first from 1864 to 1865 


and later from 1874 to 1878. George Fleming Moore was the 7th Chief 
Justice, serving first from 1866 to 1867 and later from 1878 to 1881. 
This counting system is different from the way U.S. Presidents are 
counted. Grover Cleveland is called both the 22nd and the 24th Presi- 
dent of the United States because his terms were not consecutive. 
If the Texas Chief Justices had been counted the way U.S. Presi- 
dents are counted, Roberts would have been the 11th Chief Justice 
the second time he served, and Moore would have been the 12th Chief 
Justice. By now Texas would have had 29 Chief Justices, not 27. 


Q: Have all Chief Justices been men? 

A: Yes, so far all of the regular Chief Justices have been men. In 
1925, a woman was appointed Special Chief Justice to hear one case. 
See page 84 in this book for her story. 


Q: Have any Chief Justices been racial minorities? 
A: Yes, Wallace B. Jefferson, an African American, served as Chief 
Justice from 2004 to 2013. 


Q: Does a Chief Justice have to serve as a Justice on the 
Supreme Court before becoming the Chief? 

A: No. Any qualified person can be elected or appointed Chief 
Justice. 


Q: How old does someone have to be to serve as Chief 
Justice? 
A: At least 35 years old. 


Q: Does a Chief Justice have to have a law degree? 

A: Yes. He or she has to be a lawyer who has passed the Texas bar 
exam and has practiced law at least 10 years or has practiced law and 
been a judge for at least 10 years together. 
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Q: How many people have served only as Chief, without 
moving up from Justice? 

A: Only 8 out of the 27 Chief Justices did not serve on the Court 
before being elected or appointed to the highest position: CJ No. 1, 
James Collinsworth; CJ No. 2, John Birdsall; CJ No. 8, Amos Mor- 
rill; CJ No. 17, Calvin Cureton; CJ No. 18, William Moore; CJ No. 
19, James Alexander; CJ No. 24, John Hill; and CJ No. 25, Thomas 
Phillips. 


Q: How does the Chief Justice’s role differ from that of the 
Justices? 

A: The Chief Justice presides over the Court whenever the Jus- 
tices are in session, both in the courtroom when the Court is pub- 
licly hearing cases, and in the conference room, when the Court is 
discussing cases privately. The Chief Justice supervises the Court’s 
work so that decisions are made efficiently and on time. The Chief 
Justice is also in charge of Court administration—preparing the 
budget, supervising finances, handling personnel issues, and man- 
aging the building. In addition to leading the Court, the Chief Justice 
oversees the entire Texas judiciary. But in deciding cases, the Chief 
Justice has only one vote, just like every other Justice. 


Q: In what ways is the Chief Justice in Texas like the Chief 
Justice of the United States Supreme Court? 

A: Both Chief Justices preside over their Court when it is in ses- 
sion, supervise their Court’s work, and manage their Court’s opera- 
tions. Just as the Chief Justice in Texas oversees the state judiciary, 
the Chief Justice of the United States oversees the federal courts 
throughout the country. And each Chief Justice has only one vote in 
deciding cases. 


Q: In what ways are the two positions different? 
A: One way they differ is in the length of time they serve. The 
Chief Justice of the United States is nominated by the President and 
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confirmed by the U.S. Senate. Once appointed, he or she serves for 
life—that is, the term lasts until the Chief Justice either retires or 
dies in office. 

The Chief Justice of the Supreme Court of Texas is an elected 
position. If a Chief leaves office before the term is over, the Governor 
appoints a qualified replacement to fill out the term, and the Texas 
Senate has to approve the appointment. The appointed Chief Justice 
then has to run for election to continue holding the seat, and has to 
continue running for office every six years after that. A Chief Justice 
is required by law to retire at age 75 but may serve out at least the 
first four years of the six-year term during which he or she turns 75. 

Another way the positions differ is in how the Courts announce 
their decisions to the public. The Chief Justice of the United States, 
if he or she is in the majority on a case, designates the Justice who 
will announce the Court’s decision and give a written explanation 
for it called an opinion. In this way, the Chief Justice can influence 
the reasoning for the decision, though not the final outcome. On the 
Texas Supreme Court, that Justice is determined by a random draw, 
so the Chief Justice does not have the same influence. 


Q: How about other states? Do all of them have Chief 
Justices? 

A: Forty-eight states have a Chief Justice leading their Supreme 
Court. In the other two states, the highest court is led by a Chief 
Judge (New York Court of Appeals) and a Presiding Judge (Maryland 
Court of Appeals). 

Texas and Oklahoma are the only states with two highest courts, 
one for civil (noncriminal) cases and one for criminal cases. In both 
Texas and Oklahoma, the Court of Criminal Appeals is led by a Pre- 
siding Judge. 


Q: How is the Chief Justice of the Texas Supreme Court dif- 
ferent from the Presiding Judge of the Texas Court of Crimi- 
nal Appeals? 
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A: They each lead their own court, but the Supreme Court Chief 
Justice is also the head of the Texas judicial system. That means the 
Chief Justice has many administrative responsibilities that the Pre- 
siding Judge does not have. For example, the Chief Justice presides 
over the Judicial Council, which sets policy for Texas courts, and the 
Council of Presiding Judges, who administer all the state trial courts. 
The Chief Justice also oversees the Office of Court Administration, 
which manages Texas courts, and can assign a judge to sit in a differ- 
ent court and retired judges to sit on cases. 


Each Chief Justice whose story appears in this book was part 
of the social and political culture of Texas at the time he (or in one 
special case, she) served. The other two books in the Taming Texas 
series showed how Texas changed from an uncivilized frontier 
to the thriving state it is today with the help of a strong legal sys- 
tem. This book on the Chief Justices of the Supreme Court takes a 
closer look at some of those individuals who rose to the top of the 
system. Some held the position for many years, while others were 
short-timers. A surprising number died while in office or soon after 
leaving office. A few lived into their 80s or 90s after retiring, and one 
reached almost 104. As you will see, their stories can be inspiring or 
disappointing, fun or tragic. Their names are not as well known as 
other leaders throughout Texas history, but this book is a first step 
toward changing that. 
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CHAPTER 


1 


CHIEF JUSTICE #1 


The Chief Who Might 
Have Been President 


JAMES COLLINSWORT# 
1836-1838 


Eleven days after 
Chief Justice James 
Collinsworth signed up 
to run for President, 
he fell or jumped 
off a steamboat and 
drowned. 


* 


he selection of the first Chief Justice ofthe Republic of Texas 
Supreme Court was an important decision. He would need 
to be a man who knew the law, and as a practical matter, he 
should be a man who was politically well connected. And, he would 
need to be a man of firm character whom everyone respected. The 
choice fell on James Collinsworth, who had accomplished a great 
deal for aman only 34 years old. Back in his native Tennessee, he had 
become a lawyer at age 21, and six years later he was a United States 
District Attorney. He was active in President Andrew Jackson’s 
political circle, which brought him into contact with Sam Houston, 
another native of Tennessee. These connections with the President 
ofthe United States and the future President of the Republic of Texas 
would later prove important to his career—up to a point. 
Collinsworth came to Texas in 1835, with his library of 150 books, 
mostly about law. Even though he had been here only a short time, 
he was one of the first men to volunteer in the fight for independence 
from Mexico. After the war began at Gonzales on October 2, 1835, he 
organized a company of volunteers who helped drive Mexican sol- 
diers out of Texas before the end of the year. The people of Brazoria 
elected him to the Convention of 1836, where he served as chairman 


James Collinsworth 
was one of the first 
signers of the Texas 
Declaration of 
Independence in 
March 1836. 


of the Committee on the Declaration of Independence and as a 
member of the committee that drafted the Constitution. He was also 
elected chairman of the Convention’s Military Affairs Committee 
and played a key role in Sam Houston’s appointment as Commander- 
in-Chief of the Texas Army. 

After the Convention ended, Collinsworth returned to the field as 
Houston’s aide-de-camp (that is, his military assistant), and received 
high praise for gallant fighting at the Battle of San Jacinto. In fact, he 
was so widely liked and respected that Interim President David Bur- 
net appointed him as Acting Secretary of State immediately after the 
war. He resigned that post soon afterward and was appointed Com- 
missioner to the United States, traveling to Washington, D.C. as one 
of the Republic of Texas’s emissaries. His friendship with President 
Jackson helped him win U.S. recognition for the new Republic. 

When Collinsworth returned to Texas in the fall of 1836, newly 
elected President Houston tried to appoint him as his Attorney Gen- 
eral, but he turned down the appointment to run for and win a seat in 
the Senate. His longtime friendship with Sam Houston, his heroism 
at San Jacinto, and his reputation as man of great talent and intellect 
combined to make him one of the rising stars in Texas. 

When the Republic Congress organized the new court system in 
December, they elected James Collinsworth as the first Chief Justice 
of the Supreme Court. He served as Chief Justice for a year and ahalf, 
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although the country was still too disorganized for the Supreme Court 
to actually meet during that time. He did work with the various dis- 
trict courts to get things started, though, and he practiced law as well. 

Chief Justice Collinsworth had one fatal flaw: like many men on 
the Texas frontier, he was a heavy drinker, and like his mentor Sam 
Houston, he drank when he was depressed. But where Houston con- 
quered the habit and eventually stopped drinking, Collinsworth sank 
deeper into its clutches. 


One of the main reasons for Collinsworth’s BET YOU DIDN’T KNOW... 


depression was that he was deeply in debt. He 
had come to Texas hoping to make his fortune, 
but instead he lost much of what little he had. 
The Republic government was slow in paying 
him for his service, and he got further and fur- 
ther behind in paying his debts. 

The 1838 election to replace Sam Houston 
as president was bitterly contested. Houston’s 
worst enemy, Mirabeau Lamar, was running, 
so Houston hoped to find a candidate who 
could beat him in the election. When his first 
choice, Thomas J. Rusk, refused to run, and 
his second choice, former Attorney General 
Peter Grayson, committed suicide, Houston 
turned to Chief Justice Collinsworth. Only 
11 days after Collinsworth signed up for the 
campaign, however, he went on a weeklong 
binge of drinking and either fell or threw him- 


¢ Collingsworth County is named 
for Chief Justice James Collins- 
worth. When the Texas Legislature 
created the county in 1876, they 
spelled his name wrong! 


The only portrait we have of James 


Collinsworth (see the picture 
on p. 8) was produced 100 years 


after his death for the centennial 
celebration of the Supreme Court’s 


creation. No one is sure what 
picture the artist used to paint the 
portrait, and even his modern-day 
family is unsure what he really 
looked like. Today, the oil paint- 
ing hangs in the historic Texas 
Supreme Court Courtroom in the 
State Capitol. 


self off a steamboat in Galveston Bay and drowned. Lamar went on 
to win the election, beating Senator Robert “Honest Bob” Wilson in 
a landslide. 

We'll never know whether James Collinsworth would have gone 
on to become the second President of the Republic of Texas. We do 
know that he will always be on record as the first Chief Justice in the 
history of Texas. 
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CHAPTER 


2 


CHIEF JUSTICE #2 


The Chief Who Was 
Never a Chief 


JOHN BIRDSALL 
1838 


President Houston’s 
choice of John Birdsall 
as Chief Justice 
was a “lame duck” 
appointment that was 
doomed to sink. 


* 


n 1838, Texas was still a new country populated mostly from 
| the American South, with an economy based on cotton that was 
grown by slaves. So, it seems strange that Texas’s second Chief 
Justice was a New Yorker! More than that, he was a very accom- 
plished New Yorker, having been a circuit judge in that state, as well 
as a member of the New York General Assembly and State Senate. 
John Birdsall was 34 when he moved to Texas in the fall of 1836. 
His destination was Harrisburg, which had been founded by one of 
his relatives, but that town had been destroyed during the revolution 
and had not yet been rebuilt. He stayed for a few weeks at a boarding 
house in Brazoria, just a few miles from where the new Republic gov- 
ernment was meeting for the first time. Birdsall sat in on the meet- 
ings in which Congress was debating the fate of Mexican General 
Santa Anna, who was being held prisoner nearby. He wrote home that 
he was deeply impressed with President Sam Houston’s wisdom and 
humanity in defending the Mexican general from execution. 
Birdsall then settled in Houston to practice law, and he was quite 
successful at it. President Houston was always on the lookout for tal- 
ent, and in August 1837 he appointed him Attorney General of the 
Republic, apost for which Birdsall was well qualified. His official opin- 
ions as Attorney General showed him to be not only well-informed 
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President Sam 
Houston sent this 
letter to John 
Birdsall in August 
1838 appointing him 
Chief Justice of the 
Republic of Texas. 
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about the new laws of Texas, but extremely fair-minded. For example, 
in one opinion he defended an earlier treaty with the Cherokee Indi- 
ans that let them keep their lands, writing that “they have the same 
right as ourselves to the benefit of those great principles of natural 
justice and equity.” To go back on the agreement, he wrote, “would 
be regarded by the Indians and the world, as an act of the grossest 
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perfidy [treachery] and injustice.” This attitude “The Cherokee 
toward the rights of Native Indians was shared by 


Sam Houston but not by Houston’s successor to the have the s id 


presidency, Mirabeau B. Lamar. right as ourselves 
After James Collinsworth’s death during the bit- to the benefit 
terly contested election of 1838, and before Hous- of those great 


ton’s term ended, Houston appointed Birdsall to ‘ F 
be Chief Justice. The President, however, was no principles of 
longer on good terms with the Congress, many of natural justice 
whose members were Lamar allies. They refused and equity.’ : 
to confirm Birdsall when they met that November, 
despite the fact that they had unanimously con- 
firmed him as Attorney General only a year before. Birdsall is still 
recognized as a Texas Chief Justice, even though his appointment 
was never confirmed, and, like Collinsworth, he never heard a case 
or wrote a decision. 

Houston respected Birdsall so much that after he finished his first 
term as President, he formed a law partnership with him. Business 
was good, and both men had reason to expect great things for the 
future. Birdsall had left his wife and young son in New York when he 
came to Texas in 1836, not wanting to expose them to the dangers of 
frontier life after the revolution. He was in the process of bringing 
them to Houston in the summer of 1839 when he suddenly became 
ill with yellow fever and died several days later. 

In those times, life was uncertain, even for the educated and the 
accomplished. 


BET YOU DIDN’T KNOW... 


° There were no political parties in the Republic of Texas. The Con- 
gress that rejected John Birdsall’s appointment was divided between 
those who supported Sam Houston and those who supported Mira- 
beau Lamar. Lamar had just been elected President, so Houston’s 


allies were out of luck. 
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CHAPTER 


3 


CHIEF JUSTICE #3 


The Chief Who . 
Finally Held Court 


THOMAS JEFFERSON RUS® 
1838-1840 


T. J. Rusk was the third Chief 
Justice of the Texas Supreme 
Court, but he was the first 
to actually hold a session. 
Even then, his time actually 
sitting on the bench lasted 
only two weeks. 


* 


nlike John Birdsall, Texas’s third Chief Justice was as South- 

| ern as could be, for Thomas Jefferson Rusk was from South 

Carolina. He came from a humble family, living on land that 

was owned by John C. Calhoun, who became a United States Senator, 

Secretary of War, Vice President, and Secretary of State. Calhoun 

helped Rusk, lending him books to study law and getting him his first 

job. Rusk moved to Georgia, started a law practice, and invested a 

large amount of money in a gold mine—the area where he lived was 
the “Gold Region” of Georgia. 

Rusk was nearly ruined when his partners in the mine embezzled 
his investment—that is, they secretly stole his money and got away. 
He chased them all the way to Texas, but they had gambled away 
all his money before he found them. His bad luck turned out to be 
good for Texas: he decided to stay here, and he became one of Texas’s 
great leaders. 

Rusk fought gallantly in the Texas Revolution. Volunteers from 
Nacogdoches elected him captain of their company, and they took 
part in the siege of San Antonio in November 1835. At six feet tall 
and 200 pounds, he was an imposing figure among the volunteers. 
He rose to the rank of general and then became Secretary of War to 
temporary President David G. Burnet. 
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After Rusk joined General Sam Houston with the army, he pro- 
tected Houston from government interference and fought valiantly 
at San Jacinto. After Houston was wounded at San Jacinto, Rusk 
served for almost six months as Commander in Chief of the Republic 
Army before resuming his duties as Secretary of War. 

Asamember of the first two Congresses of the Republic, Rusk fur- 
thered his reputation as a calm head and a peacemaker. It was not 
surprising that after the death of James Collinsworth and Congress’s 
rejection of John Birdsall, Rusk was a popular choice to be the next 
Chief Justice. Congress elected him in December 1838. Because he 
was out on the frontier taking part in a campaign against the Indians, 
Rusk didn’t hear about his election as Chief Justice until after the 
Supreme Court was scheduled to meet in January 1839. 


BET YOU DIDN’T There was only one session a year, so it was a full year 


KNOW... 


later, in January 1840, before the Court would hold its 


¢ Thomas J. Rusk was so first session. 
well respected that he was By then, Texas’s population was growing, and enough 


asked by fellow politi- legal business was under way that the Supreme Court 
cal leaders to run for really needed to meet and hear all the cases that were 


President of the Republic 
of Texas and later for 
President of the United 
States. He declined to run 


sent up from the district courts. Texas had a brand 
new capital city, Austin, which was started the year 
before and was almost beyond the edge of civilization 


for either position. back then. The Court met in the home of the Republic 


Treasurer as some men kept a lookout for Comanche 
Indians, who were a constant threat. 

That first term of the Texas Supreme Court lasted two weeks, and 
the judges heard 49 cases and wrote 18 opinions. Their decisions 
were not remarkable for their legal brilliance, partly because they 
had few law books and other sources to draw on. They were remark- 
able, however, for the careful way that Rusk let the other branches 
of government know that the Court would uphold the Constitution. 
That won respect for the new Supreme Court from the Republic Con- 
gress and from the President. This respect was essential if the Court 
wished to keep its powers separate from those of the legislative and 
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executive branches of government, as the Supreme Court did in the 
United States. 

Rusk had told President Lamar when he accepted the Chief Jus- 
tice position that he would only keep it long enough to hold the first 
session of the Court. True to his word, he resigned in June to go into 
private law practice, where he could make more money—certainly 
not the last Texas judge to do that! Important service to the Texas 
court system continued, however, for he was unanimously elected to 
be president of the Constitutional Convention that wrote the consti- 
tution for the annexed State of Texas. His experience on the Supreme 
Court, even though brief, helped him make sure that the new consti- 
tution’s section on the judicial branch was a sound one. 

After statehood the Texas Legislature chose Rusk as one of the 
first two U.S. Senators to go to Washington from Texas (the other one 
was Sam Houston). He remained a Senator until his death in July of 
1857 at the age of 53. 

Because Rusk served Texas in so many ways, his name continues to 
be revered as one of the best-known leaders of early Texas, along with 
Stephen F. Austin, Sam Houston, Mirabeau B. Lamar, and Lorenzo 
de Zavala. Both the town of Rusk and Rusk County are named in 
his honor. And the Supreme Court of Texas celebrates January 13, 
1840—the day Chief Justice Rusk called the first session to order—as 
its official start date. 
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A statue of T. J. Rusk 
stands in front of 
the Rusk County 
Courthouse in 
Henderson, Texas. 


CHAPTER 


CHIEF JUSTICE #4 


The Chief Who Loved 
Spanish Law 


JOHN HEMPHILL 
1840-1858 


John Hemphill moved 
to Texas without 
knowing any Spanish, 
but he quickly 
became the Republic’s 
leading expert in 
Spanish law. 


* 


ithout doubt, Texas law would be nothing like it is today 
\ | \ | without the 18 years that John Hemphill served as 
Texas’s fourth Chief Justice. His influence was so great 
that scholars call him “the John Marshall of Texas,” after the hugely 
important early Chief Justice of the United States Supreme Court. 
Texas had been through three Chief Justices in only four years, so 
Hemphill’s long service provided direction and continuity. But more 
than that, his legal brilliance set Texas in a direction that could not 
afterward be changed. 
Born in 1803, Hemphill was a native of South Carolina like Thomas 
J. Rusk, but he was more highly educated than Rusk. He graduated 
second-highest in his college class, was skilled in languages, and 
taught school for two years before studying and becoming a lawyer 
at age 26. From 1829 until he moved to Texas in 1838, he practiced 
law in Sumpterville, South Carolina, except for afew months in 1836 
when he took part in fighting Seminole Indians in Florida. Like many 
other volunteer soldiers in that fight, Hemphill was stricken with 
malaria and almost died. His health was never the same after that. 
When Hemphill came to Texas in the fall of 1838 to practice law, 
he soon realized that his background in the English common law of 
the United States was not enough. Because Texas had been part of 
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John Hemphill’s 
library included 
many Spanish 

law books that he 
referred to often as 
Chief Justice. 
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Spain and then Mexico, many important legal documents, including 
land titles and contracts, were written in Spanish. He spent several 
months learning Spanish and studying Spanish law, and it was not 
long before he became one of the Texas Republic’s leading authorities 
in Spanish civil law. 

In January of 1840 the Congress elected Hemphill as judge of 
the Republic’s Fourth District, which included San Antonio and 
other largely Hispanic towns. Because district judges also served as 
the associate judges of the Supreme Court during the Republic, he 
attended the Court’s first session under Chief Justice Thomas Rusk. 
He then spent the rest of the year handling his district court cases so 
brilliantly that when Chief Justice Rusk resigned, Congress elected 
Hemphill to replace him. 

As Chief Justice, Hemphill used Texas’s Spanish 
roots to the advantage of his fellow Texans. For exam- 


“As Chief ple, the steps that someone took to get a lawsuit started, 
Justice, called “pleadings,” were much easier under Spain’s 


Hemphill law. In the United States, lawyers became so skilled at 


used Texas’s 


manipulating the many steps of pleading that they could 
get their opponent’s case thrown out before it was ever 


Spanish heard. When they tried those tricks in Texas, Hemphill 
roots to the stopped them cold time after time. All that was needed 


here was to file in a court who you were, what wrong had 


advantage oe 
. been done to you, who did it, and what you wanted to be 
of his fellow done about it. This was called “notice pleading,” and it 
Texans.” is still the system used in Texas today. 
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Also, the important area of law that governed being 
BET YOU DIDN’T 


KNOW... 
¢ Both the City of Hemphill 


in debt was much stricter in the United States than 
in Texas. People who could not repay loans could still 
be put in prison in many states, but Spanish law was 


more forgiving. Many, many people had come to Texas 
to escape being in debt in the U.S., and under Hemphill 
the Supreme Court made sure that American credi- 
tors could not seize their debtors’ home or job tools. 
Equally important, women in Spanish Texas had more 
rights than women under the English common law, 
and Hemphill made sure it stayed that way. 

Chief Justice Hemphill was chosen to help write 
the new state constitution for Texas in 1845, serving 
as chair of the section on the Judiciary. In the United 
States, there was a wave of popularity for the idea that 
judges should be elected by the people, just like other 
public offices. Hemphill thought this was a terrible 
idea, because most of the people who voted did not 
understand the legal issues that judges were bound 
by in making their decisions. He was concerned that 
poorly qualified office seekers could campaign and get 
themselves elected, when judges of the law should be 
above politics. Former Chief Justice Thomas Rusk 
and Hemphill convinced the Constitution Conven- 
tion of 1845 to make judgeships an appointive office. 
This changed within a few years because the popular 
demand to elect judges was too powerful. The debate 
about whether judges should be appointed or elected 
continues to this very day, though. 

Hemphill served as Chief Justice until 1858, and 
then resigned after he was elected to succeed Sam 
Houston as a United States Senator. He is remem- 
bered and honored today for his lasting impact on 
Texas law. 
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and Hemphill County are 
named after Chief Justice 
John Hemphill. 


¢ While John Hemphill was 


serving as District Judge 
in San Antonio in March 
of 1840, his courtroom 
was the site of a violent 
clash between Comanche 
chiefs and Texas officials 
and soldiers. The Council 
House Fight, as it was 
later called, took place 
after the Texans and the 
chiefs could not agree on 
the return of hostages 
held by various Comanche 
tribes. When the chiefs 
were told they would be 
under arrest until the 
hostages were returned, 
everyone inside the 
courtroom began shooting 
and stabbing one another. 
During the fight, Judge 
Hemphill killed one of the 
chiefs with his Bowie knife 
in self-defense. 


CHAPTER 


o 


CHIEF JUSTICE #5 


The Chief from the North 
Who Favored the South 


ROYALL TYLER WHEELER 
1858-1864 


Royall Wheeler brought his 
Northeastern upbringing 
to Texas, where he lived and 
died a true Southerner. 
He also helped make the 
Texas Supreme Court one of 
the best in the United States. 


* 


exas’s fifth Chief Justice was an extremely complex man. Roy- 

all Tyler Wheeler was born in Vermont in 1810, and he grew 

up, was educated, and became an attorney in Ohio. There was 

no reason for him to have any particular sympathy with the South 

or its economic system that was rooted in slavery. However, when 

he moved to Arkansas in 1837, he went into practice with another 

lawyer named Williamson Oldham, who also later moved to Texas 
and became one of slavery’s most outspoken supporters. 

Wheeler moved to Texas in 1839 and lived in many towns that 
were important in that era, including San Augustine, Huntsville, 
Nacogdoches, and Independence. With this background, Wheeler 
was elected a district attorney in 1842. Two years later the Texas 
Congress elected him a district judge, which automatically put him 
on the Supreme Court. 

John Hemphill had been Chief Justice for two years, and Judge 
Wheeler supported Hemphill in preserving the Spanish tradition 
of making it simple to take cases to court. He was much less happy 
about Hemphill’s keeping other aspects of the Spanish civil law sys- 
tem, especially its lenient attitude toward people who owed money. 
Wheeler would have been much more strict with them. 
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The “Old Court” of 
Justice Abner Lips- 
comb, Chief Justice 
John Hemphill, 
and Justice Royall 
Wheeler is still 
revered today. 


Wheeler sometimes criticized Chief Justice Hemphill’s legal 
thinking in his dissenting court opinions and in his private letters, 
especially in the two years they served together on the Republic 
Supreme Court. (When the Supreme Court votes on a case, those 
on the losing side are allowed to express their views in what are 
called “dissenting opinions,” which means they disagree with the 
result.) But when Wheeler and Hemphill became members of the 
new three-justice Supreme Court of the State of Texas in 1846, along 
with Justice Abner Lipscomb, a former Chief Justice of the Alabama 
Supreme Court, their talents meshed well together. In fact, their 
decisions were so well-regarded that many generations of lawyers 
have said they were “the greatest assemblage of judicial talent in 
state history.” 

In 1850, the Texas Constitution was amended to require the elec- 
tion of all judges. Justice Wheeler’s friends worried that he was “so 
reserved and unassuming that he will never attempt to urge his own 
claims before the people.” But Wheeler proved more popular than 
imagined—he was the highest vote getter for Associate Justice in 
both 1851 and 1856. 

Wheeler strongly believed that Texas needed to have law schools 
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to provide better training for lawyers and 
judges. (At that time, people either had to go 
to another state to go to law school or study 
on their own and take an exam.) While serv- 
ing on the Supreme Court, Justice Wheeler 
taught at both of Texas’s new law schools— 
Baylor’s law school in Independence, and 
Austin College’s school in Huntsville. (Both 
law schools have moved since then—Baylor 
to Waco, and Austin College to Sherman.) 
In 1858, after Chief Justice Hemphill had 


been elected to the United States Senate, 

Justice Wheeler was elected Chief Justice. He wanted to start his own 
law schoolin Austin, but when the Civil War began, most of the young 
men who might have been his students marched off to fight, so Austin 
did not get a law school for 25 more years. 

Wheeler’s time in Texas made him a supporter of slavery and a 
reluctant supporter of Texas leaving the Union. Nevertheless, he 
joined in Hemphill’s more generous view of individual rights, and he 
wrote legal opinions announcing that slaves enjoyed the same rights to 
life and freedom from assault that free people did. Still, Wheeler was 
deeply grieved as the tide of war turned against the South. As noted 
earlier, he was a very complicated man. In 1864 he returned to his 
home in Independence, Texas, and committed suicide. It was a tragic 
end to along and distinguished career on the highest court in Texas. 


BET YOU DIDN’T KNOW... 


¢ Like Chief Justices Rusk and Hemphill, Chief Justice Royall 
Wheeler is the namesake of both a town and a county in Texas. 


¢ Wheeler was very religious. One newspaper writer said of him: 
“Each night and morning he had prayed God to forgive him, ... lest 
he may have violated one of the commandments or, unintentionally 
done wrong to someone.” 
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The Wheeler County 
Courthouse is 
located in Wheeler, 
Texas. 


CHAPTER 


CHIEF JUSTICE #6 


The Chief Who Quit to 
Fight in the Civil War 


The Civil War divided 
more than a country— 
it divided Texas’s 
government, including 
its Supreme Court. 


* 


ike Thomas J. Rusk, Texas’s sixth Chief Justice grew up poor 
|, in South Carolina. Oran Milo Roberts was born in 1815 and 
was only 10 when his father died. He worked hard to help sup- 
port his mother on their small farm, and got his basic education in 


a one-room log schoolhouse. This deprived background gave him a 


Oran M. Roberts, 20 
years old, in college 
in Alabama. 


huge ambition to do better. 

He left the farm to attend the University of Alabama, 
got a job as a tutor to a judge’s children, and used the 
chance to begin studying law in the judge’s books. 
There were few law schools in those days, and many 
young men prepared for the law exam by studying with 
the help of older lawyers or judges. Roberts became an 
attorney when he was 22 and was elected to the Alabama 
state legislature, but he soon moved to Texas, which 
offered more opportunities. He opened a law practice 
in the town of San Augustine and was so successful 
that in 1844 President Sam Houston appointed him as 
a district attorney. (District attorneys represented the 
Republic in criminal cases.) After Texas became a state, 


Roberts became a district judge, always looking to move 
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Among those who 
opposed Oran 
Roberts’s support 
for secession from 
the United States 
were Governor 
Sam Houston (left) 
and Justice James 
H. Bell. 


up the ladder. By then the district judges were no longer members of 
the Texas Supreme Court, but they were still important members 
of the state court system. 

When Texas first became a state, its Supreme Court justices 
were appointed by the Governor, but Texans passed an amendment 
in 1850 that allowed them to elect them instead. In the 1856 elec- 
tion, Roberts ran for and won a seat as an Associate Justice on the 
Supreme Court. He was a deep believer in the Southern way of life 
and Southern rights. After Abraham Lincoln’s election as Presi- 
dent, Roberts debated the Supreme Court’s other Associate Justice, 
James H. Bell, at the State Capitol over whether Texas should secede 
from the Union. Roberts helped organize the election of delegates 
to a Convention, which met in Austin in early 1861. After electing 
Roberts as its President, the Convention voted to secede and join the 
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Confederate States. The people of Texas voted in 


(14 
favor of the Convention’s recommendation, and Governor 
Sam Houston, now the Governor, left office rather Sam Houston 
than take an oath of allegiance to the new govern- aie pardoned a 
ment. Houston believed ecepy in the Union, and convicted 
he was so offended by Justice Roberts’s seces- 
murderess because 


sionist leadership that he pardoned a convicted 
murderess because Roberts wrote the opinion Justice Roberts 
upholding her conviction! wrote the opinion 
Roberts resigned ont the Court " 1862 and uphol din g her 
went to East Texas, raised a combat regiment, and kes 
joined the Confederate Army. He tried but failed conviction!” 
to get his rank raised to brigadier general. After 
Chief Justice Wheeler died in 1864, Roberts, who had been wounded 
in battle, ran for Chief Justice. He defeated his old colleague and 
debate opponent, Associate Justice Bell, who had voted against 
secession and favored making peace with the United States. After 
the war was lost, the Rebel government dissolved, and Chief Justice 
Roberts was out of a job. 
As we will see, the period after the Civil War would bring many 
more changes to the Supreme Court. Texas had had only six chief 
justices in almost 30 years, but it would have five more in the next 
nine years, including a second round for Roberts himself. 


BET YOU DIDN’T KNOW... 


¢ Roberts County, Texas, is named after both Oran Roberts anda 
leader named John S. Roberts, but there is no town named after 
Oran Roberts. A small town that might have been named for him 
existed from 1882 to 1895, but its last residents left in 1894 anda 
mysterious fire destroyed what was left of the buildings in 1895. 


¢ In Shelby County, where a young Oran Roberts practiced law and 
served as a district judge, the place where his homestead stood is 
still called Roberts’ Hill. 
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CHAPTER 


vA 


CHIEF JUSTICE #7 


The Chief Who Was an 
“Impediment to Reconstruction” 


GEORGE FLEMING MOOR® 
1866-1867 


By the time George F. 
Moore became Chief 
Justice, it was just a 
matter of time before his 
Confederate ties got him 
fired from the job. 


* 


exas’s seventh Chief Justice was George Fleming Moore— 

scholarly, cautious, and level headed. A native of Georgia, 

he attended the universities of Alabama and Virginia (so he 

was a Southerner through and through) and began practicing law 

in Alabama in 1844. A decade later, he took his wife and family to 

Texas, where he worked as an attorney first in Austin and then in 
Nacogdoches. 

In 1858-59, Moore served as a Reporter for the Texas Supreme 
Court. His job was to prepare volumes of the Texas Reports, which 
recorded all of the Supreme Court’s decisions for future lawyers and 
judges to refer to. He prepared three volumes, and this made him very 
familiar with the Supreme Court’s work and the way they thought. 

After Oran Roberts left the Court in 1862 to fight in the Civil War, 
Moore was elected Associate Justice to take his place. The Court had 
to decide a very important case during that term. After the South 
began the war, its leaders realized that not enough men were volun- 
teering to fight in it. Therefore, the Confederate government passed 
a “conscription” law, under which men between certain ages could 
be forcibly drafted into the army. 

Today we take the draft law for granted, but this was the first time 
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These reports of 
Supreme Court 
cases were compiled 
by George F. Moore 
before he was Chief 
Justice. 


in American history that such a thing had been tried. The Mexican 
War, the War of 1812, and even the American Revolution had been 
fought only with volunteers. No U.S. court had ever ruled whether 
the power to force men to fight was constitutional. Earlier on, impor- 
tant Southern leaders such as John C. Calhoun had said that soldiers 
should be raised only from volunteer militias. 

Moore’s fellow Associate Justice, James Hall Bell, argued strongly 
against the draft. He was a brilliant judge, the first native Texan and 
first Harvard graduate to sit on the state Supreme Court. As we saw 
in the last chapter, Bell was a Unionist (that is, he was opposed to 
the war) and was very outspoken about it. The Court, however, voted 
2-1 against him to uphold the draft law. Moore wrote the opinion, 
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saying that the law was constitutional because “No U.S. court had 
of the emergency as ie war created. Unfor- ever ruled whether 
tunately, by upholding this law, the Court made 
it almost impossible for those who were against the power to force 
the war to remain in Texas without being forced men to fight was 
to either join the army or break the law by going constitutional.” 
into hiding. 
Bell was voted off the Court when he ran for 
Chief Justice against Oran Roberts in 1864 and lost. After Roberts’s 
Court was dissolved by the U.S. government in 1865, it was almost 
a year before Texas was able to adopt a new constitution and put a 
new Court in place. Under that constitution, Justices were no longer 
elected by the people. Five Justices were appointed by the Governor 
in August 1866, and they selected Moore as their Chief Justice. How- 
ever, only a year later he was removed by the U.S. Army along with 
the rest of the Texas judiciary for being an “impediment to Recon- 
struction” (that is, getting in the way of social progress after the war). 
He would have to bide his time until Reconstruction ran its course 
and those who had supported the Confederacy were able to return to 
positions of authority. 


BET YOU DIDN’T KNOW... 


¢ Although Justice George F. Moore wrote the opinion that upheld 
the military draft, two years later he defended the rights of 
Unionist prisoners who were being held by the Confederate mili- 


tary. Even if the prisoners had been “doubly guilty of all that has 
been charged against them,” he wrote, it would be better for them 
to go free, “unwhipped of justice, than for the civil authorities to 
be subordinated to military control.” 
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CHAPTER 


8 


CHIEF JUSTICE #8 


The Chief Who Led 
a Military Court 


AMOS MORRILL 
1867-1870 


Chief Justice Amos 
Morrill didn’t serve in 
the Union army, but 
he headed that army’s 
Supreme Court 
throughout the military 
occupation of Texas. 


* 


Ithough he was a good judge, Texas’s eighth Chief Justice, 
Avs Morrill, was doomed to be hated by many Texans 

because he was appointed by the Union army of occupation 
instead of being elected by the people or appointed by an elected Gov- 
ernor. To make matters worse, he was regarded as a “carpetbagger.” 
This was a name that the defeated Confederates called Northerners 
who moved to the South after the Civil War to take advantage of the 
political and business opportunities available under Reconstruction. 
The Rebels claimed that most of these new arrivals came with their 
clothes packed in carpetbags, which was a kind of cheap luggage of 
that day. 

In Morrill’s case, this was very unfair. It was true that he was origi- 
nally from Massachusetts, and that he had attended Bowdoin Col- 
lege in Maine. However, he had also taught school in Tennessee, and 
had lived and practiced law in Texas for 28 years, first in Clarksville 
and then in Austin. He married a Texan, and although they had no 
children, Morrill paid for the education of several friends’ children. 
He was a strong Unionist, and when war broke out he fled to Mexico 
and then to Massachusetts. Anxious to return to Texas, he came 
back as close as New Orleans, which had fallen to Union forces in 
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Confederate money 1862. There he took a job collecting customs duties (that is, taxes on 
no longer had any imported merchandise). 


value after the 
Civil War. 


Back in Austin after the war, the Union army rewarded Morrill for 


his loyalty by appointing him Chief Justice of the so-called “Military” 


BET YOU DIDN’T 
KNOW... 


¢ No Texas county 
or town is named 
for any of the Chief 
Justices who served 
during Reconstruc- 
tion. That is no 
coincidence—most 
counties were created 
by the Texas Legis- 
lature in 1876 soon 
after political power 


returned to those who 
had been loyal to the 
Confederacy. 


Supreme Court. Also named to serve on the Court with 
him was his law partner and close friend Andrew Jackson 
Hamilton, a former U.S. Congressman and Provisional 
Governor of Texas. In one important opinion written by 
Chief Justice Morrill, loans based on Confederate money 
were held to be illegal for having supported the rebellion, 
which made Texas creditors (that is, those to whom debts 
are owed) very angry. 

In 1869, Morrill’s colleague Justice Hamilton lost a 
race for Governor against E. J. Davis, who then appointed 
anew Supreme Court. Morrill was no longer a Chief Jus- 
tice, but U.S. President Ulysses Grant appointed him a 
federal judge based in Galveston (the state and federal 
governments have always had separate court systems). 
He remained a judge in Texas for most of the rest of his 
life, resigning from that position in 1883, just five months 
before his death at the age of 74. 
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Amos Morrill’s term 
on the Texas Supreme 
Court was cut short, 
but his term on the 
U.S. District Court 

in Galveston was a 
lifetime appointment. 
The 1861 Galveston 
Customs and Court 
House (pictured here) 
is where he spent his 
final years as judge. 


Although Amos 
Morrill was no more 
a “carpetbagger” than 
other Texans, he was 
branded one anyway. 


CHAPTER 


9 


CHIEF JUSTICE #9 


The Chief Who | 
Drew the Short Straw 


LEMUEL D. EVANS 
1870-1873 


Instead of a nine-year 
term on the Supreme 
Court, Lemuel Evans 
drew the short straw and 
was given three years. 
The good news was that 
he got to be the top judge. 


* 


efore the Civil War, Lemuel Evans, who would later serve 
B= Texas’s ninth Chief Justice, had been a Congressman 

from the Eastern District of Texas. Like his mentor, Senator 
Sam Houston, he was a Unionist. In fact, he lived in rooms directly 
beneath Houston’s at Willard’s Hotel in Washington, D.C., and he 
often heard Houston pacing overhead and praying about how to avoid 
the coming war. 

Evans was born in Tennessee in 1810 and practiced law in that 
state before he moved to Texas when he was 33. He served Texas in 
various important jobs, including being a delegate to the Convention 
of 1845, which drew up the state constitution and other documents 
annexing Texas to the United States. At that Convention he suggested 
that as a state, Texas should do away with courts and judges as prac- 
ticed in the rest of the United States, and replace them with courts of 
common citizens. His logic was that notions of right and wrong are 
rooted not in law but in feelings, and “there is no question of right or 
wrong which a savage is not as competent to decide as the ablest judge 
of the land.” Almost no one agreed with him, and once he became the 
top judge himself, Evans did not offer to resign to be replaced by a 
random citizen! However, he continued to promote common sense 
and the most local form of democracy throughout his career. 
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“There is no Like many other strong Unionists, Evans fled to the 
North during the Civil War. A Union attempt to make 
: him a spy to watch over movements of supplies from 
or wrong which Mexico into Texas came to nothing, though, because 
a savage is not he was too well known in Texas to operate under- 
as competent cover. Evans spent most of the war in hiding, possibly 


question of right 


; in Mexico, and like many other exiles he returned to 
to decide as the Texas after the war. 
ablest judge of Texas drew up a new Constitution in 1869, and it 
the land.” created a new Supreme Court to replace the “Mili- 
tary Court” appointed by the army. This Constitution 
called for the Governor to appoint three judges for 
staggered nine-year terms (that is, their terms expired at different 
times, one every three years). To get things started with the first 
group of judges, one would serve just three years, another six years, 
and the other nine years. The judge who drew the shortest straw got 
the shortest term, but he also got to be the “Presiding Judge,” which 
is what the new Constitution called the Chief Justice. 

Lemuel Evans had the good and bad luck to draw the shortest 
straw, so he took his place at the head of the Supreme Court in 1870. 
Unlike most of the other men who had served on the Court before 
him, Evans had been involved in politics most of his career (he had 
even run for Governor once), and this gave him a different perspec- 
tive on things. For example, although he had supported the Union, 
he believed that the “Ironclad Oath” required by the U.S. Congress 
was wrong. This was a law that “disenfranchised” (that is, barred 
from voting) Texans who had supported the Confederacy. In part- 
nership with another former Unionist Congressman and member of 
the Supreme Court, Andrew J. Hamilton, they succeeded in getting 
the bar lifted sooner than it would have otherwise. 

Presiding Judge Evans left the Supreme Court when his short 
term expired in 1873. He was later appointed U.S. Marshal for East- 
ern Texas and held this post until his death in 1877. He is buried in 
the Congressional Cemetery in Washington, D.C. 
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BET YOU DIDN’T KNOW... 


¢ Lemuel Evans, who lived in Marshall, Texas, served as a state 
district court judge after Texas was annexed in 1845. Always 
fond of controversial arguments, he was upset that East Texas 
(where he lived) produced most of the state’s tax revenue, but 
West Texas (which we would now consider Central Texas) had 


the larger share of elected officials. In 1853 he ran for Governor 
on a platform that recommended dividing Texas into two states, 
but he lost. Proposals to divide Texas into two or more states have 
continued to be made from time to time, but so far Texas remains 
“one and indivisible,” in the words of the state song. 
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Lemuel Evans 
(second from right) 
became Chief 
Justice anew way: 
by drawing the 
shortest straw from 
Governor Edmund 
Davis’s hand. 


CHAPTER 


CHIEF JUSTICE #10 


- The Chief Whose Court 
Was Doomed by a Semicolon 


WESLEY B. OGDEN 
1873-1874 


Judge Wesley Ogden and his 
colleagues on the last Reconstruction 
Supreme Court wrote hundreds of 
opinions during the four years their 
Court met. The very last one gave 
them a black eye that took more 
than a century to heal. 


* 


hen Lemuel Evans’ term as Presiding Judge ended in 

\ | \ | August 1873, the Associate Judge with the next short- 

est term who took his place was Wesley B. Ogden. Born 

and educated in New York, Ogden taught school and practiced law 

in Ohio before being diagnosed with “consumption” (an early name 

for tuberculosis) and moving to Texas for the warmer climate. He 

settled in Port Lavaca and opened a law practice in 1849. Like many 

other Unionists, Ogden had to leave Texas during the Civil War. His 

wife and children remained in Port Lavaca while he lived in exile in 
New Orleans. 

After the war, Ogden returned to Texas and was appointed district 
attorney and then district judge before Governor E. J. Davis placed 
him on the Texas Supreme Court in 1870. Although he served as Pre- 
siding Judge for only five months, it was his fate to preside over one 
of the most notorious cases in Texas history. 

E. J. Davis had been narrowly elected Governor in 1869 by a coali- 
tion of Republicans and former slaves, because Democrats who had 
supported the Confederacy were kept from voting by the “Ironclad 
Oath.” When Davis ran for reelection in 1873, that oath had been 
lifted, and Texas Democrats overwhelmingly elected a former rebel 
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Presiding Judge 
Wesley Ogden 
(seated, center) 
headed the so-called 
“Semicolon Court” 
in 1873-74. 


captain and Supreme Court Justice, Richard Coke, instead. Republi- 
cans challenged the election law passed by the Legislature as uncon- 
stitutional, because the election law called for one day of voting, 
while the Texas Constitution said the polls should be open for four 
days. The case was controversial and drew a huge amount of public 
attention. 

When Presiding Judge Ogden’s Supreme Court issued their opin- 
ion, they said that the four-day voting clause in the Constitution was 
separated from the rest of the sentence by asemicolon, not acomma. 
If there had been a comma, that requirement could be changed by 
the Legislature, but because it was a semicolon, the election had to 
take place over four days. Because the polls had been open for just 
one day, the Court ruled that the election was invalid and would have 
to be repeated. 

By the strict letter of the law, the Court ruled correctly. Unfortu- 
nately, the result would have been to keep in office a Governor who 
had just been voted out by more than two to one, and many thought 
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that a four-day voting period would permit his supporters to stuff 


the ballot boxes at night. The Democratic majority was ready to end 


Reconstruction for good. So, they refused to accept the decision. 


As aresult of the so-called “Semicolon” case, militias gathered on 


the Capitol grounds to force Governor Davis from office. 
Davis telegraphed President Ulysses S. Grant for aid, but 
Grant (even though he had been head of Union forces 
during the Civil War) believed that ten years of Recon- 
struction was enough, and decided not to send soldiers. 
Davis had barricaded himself in his office on the second 
floor of the Capitol, but he was forced to leave and the 
Democratic candidate, Richard Coke, became Governor. 

The same election that voted Coke into office also 
passed an amendment to the Constitution that allowed 
him to appoint a new Supreme Court. Although their 
terms had not expired, Coke immediately replaced Wes- 
ley Ogden and his two colleagues on the Court with Jus- 
tices who had been loyal to the Confederacy. Although 
the members of the earlier Court had decided hundreds 
of cases during their four years on the bench, their final 
decision was so hated and mocked that it overshadowed 
their accomplishments for many years. 

After he left the Court, Ogden moved to San Antonio 
and practiced law successfully for 14 years. Unfortu- 
nately, even though he had been a good judge, the Semi- 
colon Court’s bad reputation prevented him from getting 
the credit he deserved. When Supreme Court justices’ 
portraits were collected and hung in the Capitol Court- 
room in 1938, Wesley Ogden and the other Reconstruc- 
tion judges were not included in the collection. In 2018, 
145 years after he served as head of the Texas Supreme 


BET YOU DIDN’T 
KNOW... 


¢ The name “Semicolon 
Court” was not given to 
Presiding Judge Wes- 
ley Ogden’s Supreme 
Court until many years 
after the election case 
was decided and the 
Court was dissolved. It 
was Oran Roberts—the 
next Chief Justice (for 
the second time) and 
future Governor—who 
first called them that 
when he wrote a his- 
tory of Texas in the late 
1890s. He claimed that 
the “Semicolon Court” 
was so disgraced that 
none of its decisions 
were honored by future 
courts. Although that 
was not true—many of 
that Court’s cases were 
cited over the years— 
the name stuck. 


Court and 80 years after the portrait collection was created, Ogden’s 


portrait was finally added to the collection during a special ceremony 


in the Supreme Court chamber. 
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CHAPTER 


CHIEF JUSTICE #6 (AGAIN) 


The Chief Who Quit 
to Become Governor 


ORAN MILO ROBERT® 
18'74-1878 


The second time around, 
Chief Justice Oran 
Roberts was so popular 
that he could have stayed 
on the Supreme Court 
as long as he wanted, but 
other service called. 


* 


ith Reconstruction finally ended, Texans under Gover- 

\ / \ | nor Richard Coke set about undoing as much of the pre- 

vious ten years of Northern domination as they could. 

Those who had supported the Confederate cause felt that they had 

been unfairly punished. Coke himself had been one of the Supreme 

Court justices removed by the U.S. military in 1867 as an “impedi- 
ment to Reconstruction.” 

The five men Governor Coke chose for Supreme Court Justices 
were all Confederate veterans, and for Chief Justice he reached into 
the past and selected former Chief Justice Oran Milo Roberts. After 
Roberts was forbidden to take a seat in the United States Senate after 
the Civil War in 1866, he had returned home to the little northeast 
Texas town of Gilmer and opened a private law school. There he 
trained some of the most influential Texas lawyers and judges of the 
late nineteenth and early twentieth centuries. He was happy teach- 
ing and practicing law, but when Governor Coke appointed him as 
Chief Justice in 1874, he was ready to do his part for the so-called 
“Redeemer” government. 

Although Chief Justice Roberts was very critical of the Supreme 
Courts that had sat during Reconstruction, he and his Court did not 
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This photo of the 
Governor’s Mansion 
in Austin was taken 
in 1880 when Oran 
Roberts lived there. 


try to undo their decisions. Instead they spent their time trying to 
keep up with all the new cases that were flooding in as the Texas 
population grew. It soon became clear that they needed help, and a 
new Constitution went into effect in 1876 that brought big changes to 
the state’s court system. One of those changes was that the Supreme 
Court would no longer hear criminal cases. Those would go to 
another court, and the Supreme Court would only deal with non- 
criminal (that is, civil) appeals from lower courts. This meant that 
Oran Roberts was the last Chief Justice to write an opinion about a 
criminal case. 

After four years on the Supreme Court, Roberts decided to trade 
his top seat in the judicial branch of government for the top seat in the 
executive branch. He left the Supreme Court when he won election 
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as Governor in 1878 with a pledge to balance the “Oran Roberts 

state budget. ee a strategy called “pay as vou go, was the last Chief 

he put the state’s finances on a sound footing, but . 2 

at the cost of cutting public services such as educa- Justice to write 

tion, and selling off such huge tracts of publicland an opinion about 

that homesteaders had trouble getting land grants. a criminal case.” 
After serving two terms as Governor, Roberts 

became one of the first two law professors at the 

University of Texas, which opened during his administration. In 

recognition of his long service as a trial court judge and his three dif- 

ferent tenures on the Supreme Court (1857-62, 1864-65, and 18'74- 

78), he won the affectionate nickname “the Old Alcalde” (a Spanish 

term for a local judge). He also became a noted historian, publishing 

several books of Texas history and helping to found the Texas State 

Historical Association, which still exists today. He was 82 when he 

died in Austin in 1898. 


BET YOU DIDN’T KNOW... 


¢ Oran Roberts is so far the only Chief Justice to have also served as 
Governor of Texas. Before coming to Texas in 1841, Roberts served 


aterm in the Alabama Legislature. That means that during his 
lifetime he was elected to serve in all three branches of govern- 


ment: legislative, judicial, and executive. 
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CHAPTER 


12 


CHIEF JUSTICE #7 (AGAIN) 


The Other Chief Who 
Got a Second Chance 


GEORGE FLEMING MOOR® 
1878-1881 


Unlike Oran Roberts, 
Chief Justice George 
Fleming Moore was 
first and foremosta 
lawyer and a judge. 


* 


hen Oran Roberts left the Supreme Court to become 

\ / \ / Governor in 1878, Texas again turned to a past Chief Jus- 

tice to fill the role—George Fleming Moore, the former 

scholarly Court Reporter. Removed from the bench by the U.S. Army 

in 1865, Moore had been forced back into private practice. He had 

an eventful time, though, obtaining a license to practice before the 

United States Supreme Court in Washington, and winning two cases 
there—the first Texas Chief Justice to do so. 

Moore was one of the new Justices appointed by Governor Rich- 
ard Coke to replace the Semicolon Court in 18'74. When he became 
Chief Justice four years later, he had the satisfaction of getting back 
alittle at the “Military Court” imposed during Reconstruction. It was 
an interesting case. An unmarried woman incurred a debt (that is, 
borrowed money), which she did not repay. After she married, the 
person who had loaned her the money sued both her and her hus- 
band, seeking to collect from their community property (that is, the 
property that they had earned while together). Because of Texas’s 
strong Hispanic legal heritage, such a case would not have succeeded 
under the Republic, or early in statehood. The “Military Court,” how- 
ever, had allowed that collection. 
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“Land became Now in a similar case, Chief Justice Moore 
the subjec tof TeEsoe to followtheir eae finding me the pupreme 
. Court imposed by the Union Army “did not exercise 
lawsuits as people its functions under and by virtue of the Constitu- 
fought over what _ tion and laws of the State of Texas, but merely by 
little was left.” military appointment.” This opinion kept commu- 
nity property in marriages safe from being taken 

away for debts made before the marriage. 

During the 1870s, Texas’s population grew dramatically. With Gov- 
ernor Roberts selling off the public domain (that is, the land owned 
by the state), land for homesteading became scarce. As one would 
expect, land also became the subject of lawsuits as people fought over 
what little was left. Chief Justice Moore was perhaps Texas’s leading 
expert on land law, which made his service particularly useful. 

That growing population also meant that more and more appeals 
were reaching the Supreme Court. Unfortunately, despite the fact 
that the Court no longer heard criminal cases, it continued to fall 
behind in its “docket” (that is, its schedule of cases to decide). In 1879 
the Legislature stepped in and created a “Commission of Appeals” to 
take some of the burden off the Supreme Court. When the commis- 
sion’s legality was challenged, the other two Justices, happy to have 
the help, found a way (rather creatively) to find it constitutional. For 
one of the rare times in his tenure, Moore disagreed, and filed a dis- 
sent. If the Court was falling behind in its work, he felt, they should 
just work harder. 

No one could fault Moore’s own work ethic; he resigned from the 
Court in 1881 when his eyesight and health began to fail, and he died 
less than two years later. 


BET YOU DIDN’T KNOW... 


¢ George Fleming Moore and Oran Roberts are the only two people 


in history to have served two nonconsecutive terms as Chief 
Justice of the Texas Supreme Court. 
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Chief Justice Moore’s Supreme Court was the last to occupy the court building 
beside the old Capitol (shown at left in this photo) before the Capitol burned in 1881. 


CHAPTER 


13 


: One JUSTICE #11 | 
~The Chief Whose Name 
Helped Lose the Election 
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“OBERT sIMONTON GOULY 
1881-1882 


Even a talented and 
experienced Chief 
Justice can find 
himself out of a job 
if he lacks political 
savvy—or has an 
unfortunate name. 


* 


he next man to serve as Chief Justice was Robert Simonton 

Gould. During these years, when Texas was trying to relive its 
glory days from before the Civil War, Gould was a perfect can- 

didate for the Court. He had come to Texas from Mississippi in 1850 
and started a law practice in Centerville. He was a delegate to Oran 
Roberts’s Secession Convention in 1861 and was then elected a dis- 
trict judge. When the war started he resigned his judgeship, became a 
Confederate cavalry colonel, and was wounded in battle in Arkansas. 
After war, Gould returned to Texas, was again elected district 
judge, and was one of those removed from office by the Union mili- 
tary. He was one of the Confederate veterans Governor Coke had 
appointed to the Supreme Court in 1874, so when Governor Roberts 
appointed him Chief Justice to replace George Fleming Moore seven 
years later, he was one of the most experienced Justices on the Court. 
Like Roberts and Moore before him, Chief Justice Gould was a 
conscientious judge who wrote well-researched opinions. He had 
practiced law under four Texas constitutions—the one adopted when 
Texas became a state in 1845, the one adopted immediately after the 
Civil War in 1866, the one imposed on the state during Reconstruc- 
tion in 1869, and the one created by the “Redeemer” government 
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Zo 


dUSTICE IN THE WEB. 


This 1880s cartoon in 1876. He had been appointed by a popular Governor and former 
shows an evil spider 
man who looks like 
railroad baron Jay 
Gould capturing judge, he was not destined to remain in the head position very long. 


Chief Justice who respected his knowledge and trusted him to lead 
the Court well. Although Gould was a conscientious and experienced 


“Justice” in his web. Then, as now, Texas governors could only make interim appoint- 
ments to the Supreme Court, that is, to fill a mid-term vacancy until 
the next election. If a Justice wanted to remain on the Court after 
the term expired, he had to run for election. Chief Justice Moore had 
resigned with only one year left in his term, and Chief Justice Gould 
ran for a full term in the 1882 election. It is almost always the case 
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that someone who already holds an office automatically receives his 
party’s nomination. To Gould’s shock, he was not nominated to con- 
tinue in his post by the state Democratic Convention. He was hustled 
out of his job by Asa Willie, an ambitious, very skillful politician and 
former Congressman who managed to push Gould out of the race 
during the Democratic Convention. Gould believed that he was at a 
disadvantage because he shared the same last name as Jay Gould, a 
New York railroad “robber baron” who was widely hated in Texas. (As 
we will see later, sometimes having a “good” name on the ballot can 
win an election, and a “bad” name can lose one.) 

Gould might have believed that life had given him a raw deal, but 
he knew that how he responded to it was up to him. Rather than stew 
in his disappointment, he accepted a position as one of the first two 
law professors at the new University of Texas, along with former 
Chief Justice Oran Roberts. He taught for 20 years, resigning his 
professorship shortly before he died in 1904 at the age of 77. 


BET YOU DIDN’T KNOW... 


On November 9, 1881, just days after Robert Gould was appointed 
Chief Justice, the State Capitol in Austin was destroyed by fire. 
Both Chief Justice Gould and his successor, Chief Justice Asa 
Willie, had to make do with temporary quarters while anew 


Capitol was being built. 
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CHAPTER 


CHIEF JUSTICE #12 


‘The Chief Who | 
Won the Election 


ASA HOXIE WILLIE 
1882-1888 


Asa Willie chose to 
serve just one term 
as Chief Justice, but 
his impact on the 
Supreme Court lasted 
much longer. 


* 


exas’s next Chief Justice, Asa Hoxie Willie, was the first (and 
so far only) Chief to gain the office by defeating a sitting Chief. 
Fortunately he proved to be an effective leader. 

A native of Georgia, Willie left home at age 16 and relocated to 
the town of Independence, Texas. There he lived with his uncle for 
whom he had been named (with a slight name change), Asa Hoxey. 
His uncle was both well-to-do and well respected, being one of the 
town’s founders and a Texas Revolutionary hero. The teenager also 
studied law in the office of his older brother James, who served in 
Texas’s first two legislatures. It must have taken some doing, but the 
Texas Legislature passed a special act in Asa’s behalf that allowed 
him to be a licensed attorney before he turned 21. 

Willie was soon serving as a district attorney, and when his brother 
became Texas Attorney General, he moved to Austin to work for him. 
During the Civil War, Willie was a major in the Texas infantry, but 
early on he was captured and spent nine months in Illinois as a pris- 
oner of war. 

After the war ended, Willie moved to Galveston. In 1866, he was 
elected to the Texas Supreme Court as an Associate Justice, but he 
and the rest of the Court (all former Confederates) were removed the 
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following year by the Reconstruction regime. He then practiced law 
in Galveston until he won election to the U.S. Congress in 18'73. After 
serving one term, he decided to return home and run for Galveston 
city attorney. He won that election as well, and remained a city attor- 
ney and lawyer in Galveston for the next seven years. 

By the time Willie threw his hat in the ring to be Chief Justice of 
the Texas Supreme Court in 1882, he had held enough elected posi- 
tions that he was very well known throughout Texas. He was also 
aggressive in his tactics to win the Democratic nomination over the 
incumbent Chief Justice, Robert Gould. In the 


November election, Willie won more than 97 per- BET YOU DIDN’T KNOW... 
cent of the vote over his Republican opponent, the + Asa Willie became an expert 

most lopsided margin of any opposed Chief Jus- in railroad law after railroads 
tice in Texas history. became a big business in Texas 


During his six years as Chief Justice, Willie’s in the 1870s. This was impor- 


most important achievement was not his record tant because to attract railroad 


construction, the state gave 
railroads millions of acres of 
land with few restrictions, and 


of opinions but rather his work on the new State 
Capitol building. His term coincided with the 


construction of that building, and he made sure many lawsuits over that land 
the rooms that would house the Supreme Court later had to be decided by the 
and Court of Appeals (later the Court of Crimi- Supreme Court. 


nal Appeals) were suitable for the highest rungs 


of the Texas judiciary. Ironically, he resigned his 

position soon before the new Capitol was dedicated in May 1888, so 
he never got to enjoy the beautiful new offices and courtroom he had 
worked on for so many years. The reason he gave for resigning was 
that the position didn’t pay enough money, but there may have been 
political reasons as well. In any event, Willie returned to Galves- 
ton and practiced law for ten more years before he died in 1899 at 
the age of 70. 


(opposite page) The restored Supreme Court Courtroom in the State Capitol looks 


like it did when it was built in 1888. 
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CHAPTER 


CHIEF JUSTICE #13 


The Chief Who Read 
40 Pages of Law a Day 


at ‘ 
JOHN VATA arn 
1888-1894 


Before he was a 
Supreme Court Justice, 
John Stayton was a 
blacksmith, a soldier, and 
a lawyer, but never a judge. 
He turned out to be one 
of the best judges ever. 


* 


hief Justice John William Stayton was perhaps the most ded- 
icated scholar ever to serve on the Texas Supreme Court. It 
was said of him that he read and studied 40 pages of law every 
day of his career, except Sundays. This was remarkable, because no 


This 1800s sketch 
shows what John 
Stayton’s blacksmith 
shop might have 
looked like. 


Texas judge ever worked harder for an education. 
Born in 1830 in Kentucky, Stayton was only four 
when his father died. When his mother died a few 
years later, he was raised by a grandfather who 
thought “book larnin’”” was a waste of time. 

When he was 17, Stayton apprenticed himself 
to a blacksmith, and he used his wages to hire a 
tutor to teach him at night. His determination 
paid off, as he earned a degree from the University 
of Louisville, studied law, got married, and moved 
to Texas, all in 1856. He and his wife settled in 
Pleasanton, south of San Antonio, where Stayton 
practiced law and worked as a blacksmith to sup- 
port his growing family. In 1858 he was elected 
district attorney, and he served in that position 
until the Civil War broke out. 
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Chief Justice 
Stayton’s office in 
the Capitol was filled 
with law books and 
court documents— 
and he read all 

of them! 


Stayton enlisted as a private in the Confederate Army, serving 
throughout the war and ending as a captain. He relocated his fam- 
ily to Victoria in 1871 to practice law, and was a delegate to the 1875 
Convention that produced the 1876 Constitution (which is still in 
effect today). 

At the same time Governor Oran Roberts appointed Robert Gould 
as Chief Justice in 1881, he chose Stayton to fill Gould’s seat as Asso- 
ciate Justice. Stayton had never served as a judge, and he had not 
asked Governor Roberts for the job, so he was as shocked as anyone 
to be summoned from his private practice in Victoria to the supreme 
civil bench of the state. It was said that when politicians asked Gov- 
ernor Roberts, “Who is he?,” Roberts smiled and said they did not 
know him yet, but he would soon need no introduction. 

Stayton, like John Hemphill long before, had made himself an 
expert in Spanish law, and he had one of the largest collections of 
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Roman and Spanish law books in the state. In the 
next eight years he demonstrated his agile legal 
mind, and also his willingness to craft solutions to 
cases where the law gave no clear guidance. Gov- 
ernor Roberts had been right—Stayton was now 
well known throughout the state. 

In 1888 Governor Lawrence S. “Sul” Ross pro- 
moted Justice Stayton to Chief Justice when Asa 
Willie resigned. Over the next six years, his deci- 
sions strengthened every area of law that made 
Texas distinctive: homestead rights, community 
property in marriage, the liability (that is, finan- 
cial responsibility) of railroads and large corpo- 
rations for harm resulting from their negligence, 
and others. 


“Tt was said that 
when politicians 
asked Governor 
Roberts, ‘Who 
is he?, Roberts 
smiled and said 
they did not know 
him yet, but he 
would soon need 
no introduction.” 


While still in office, Chief Justice Stayton died unexpectedly on 
July 5, 1894, while visiting his daughter in Tyler. One of Texas’s great- 
est justices, he was deeply mourned by judges, legislators, and law- 


yers across the state. Perhaps because he set such a high standard 


of leadership, the Texas Supreme Court entered a period of great 


activity, accomplishment, and stability as the state’s population and 


importance grew rapidly. 


BET YOU DIDN’T KNOW... 


¢ After four years serving as an Associate Justice, John Stayton 
was nominated as a candidate for the U.S. Congress. The state’s 
lawyers got together and signed a petition that they published 
in the newspaper, asking him to remain on the Supreme Court. 


Stayton declined the nomination and stayed on, and four years 
later he became Chief Justice. 
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CHAPTER 


CHIEF JUSTICE #14 


The Chief Who | 
Wore Slippers to Court 


REUBEN REID GAINES 
1894-1911 


Chief Justice Reuben 
Gaines’s careful 
leadership was evident 
in everything he did— 
including how he took 
care of the courtroom’s 
expensive carpet. 


* 


tis hard to believe that the excellent John Stayton could be sur- 
| passed by his successor, but he in many ways he was. Texas’s next 

Chief Justice, Reuben Reid Gaines, was one of the most remark- 
able men ever to hold that office. He served on the Court as Associ- 
ate Justice and Chief Justice for more than 24 years, a record not 
surpassed for more than 70 years. 

Raised on a large and prosperous Mississippi plantation, Gaines 
knew the gracious life of the South’s upper class. He received an 
excellent education, graduating from the University of Alabama 
in 1855. Then, in an era when most people just “read” law under 
the sponsorship of a friendly attorney, he graduated from the law 
school at Cumberland University in Tennessee in 1857. After that he 
returned home to Alabama, opened a law practice, and got married. 

When war came in 1861, Gaines volunteered for the Confederate 
Army. He fought in various regiments under General Joseph E. John- 
ston, whose troops kept fighting even after General Robert E. Lee 
surrendered at Appomattox. Thus Gaines was one of the very last 
Confederate soldiers to surrender. 

After the war, Gaines and his wife Louisa settled in Clarksville in 
the northeast corner of Texas, and they had a daughter. He opened a 
law practice there and became active in Democratic Party politics. 
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(l-r) Justice T.J. 
Brown, Chief Justice 
Reuben Gaines, and 
Justice Frank Wil- 
liams were called the 
“Consensus Court” 
because they agreed 
so often. 


When Reconstruction ended in Texas, Gaines was elected district 
judge and served for eight years before returning to private prac- 
tice. Governor John Ireland pulled him back into public service 
with an appointment to the Texas Supreme Court when there was a 
vacancy in 1886. 

This was the beginning of the Progressive Era, a time of great 
social change in Texas, and the state’s Supreme Court played an 
important role. Under the leadership of the scholarly Chief Justice 
Stayton, Gaines played a full part in those important decisions, being 
elected to a full term on the Court in 1888. When Stayton died sud- 
denly in July 1894, Governor James Stephen Hogg appointed Gaines 
to be the new Chief Justice. No one could have been better prepared. 

Gaines believed that judges should be strictly impartial, and once 
on the bench he left off party politics completely. In fact it was said that 
after he became a judge, he never once gave another political speech, 
whether to help himself or anyone else. He also believed that judges 
should cooperate and work together. During his 17 years as Chief Jus- 
tice, he and his two Associate Justices disagreed so seldom that they 
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became known as the “Consensus Court.” On one rare occasion when 


Chief Justice Gaines disagreed with Associate Justice Frank Alvin 


Williams, Gaines agreed to hear the case again, and changed his mind. 


The fact that so many of their decisions were unanimous gave their 


rulings extra weight and certainty in changing times. 


Gaines himself wrote hundreds of opinions. They addressed 


important legal issues that arose as Texas grew from the 11th to the 


5th most populous state during his tenure. Railroads increasingly 


connected the state, and new developments like telephones, electric 


lighting, and automobiles dramatically affected the way people lived. 


Throughout this busy time, Chief Justice Gaines 
never forgot to have fun. Work stopped for him at 5:15 
p.m. every day, when he would call for his street shoes 
(he only wore carpet slippers in the elegant court- 
room) and take one or another of the court clerks for 
abuggy ride to get some fresh air. He often went to the 
Austin Club, telling hilarious stories while observ- 
ing the clerks in their billiards games—although he 
himself never played. Gaines and Associate Justice 
Frank Alvin Williams became close friends and often 
went camping together. It was said that although they 
sometimes forgot their fishing poles, they never for- 
got the beer. 

As Associate and then Chief Justice, Gaines served 
on the Supreme Court for the better part of 25 years, a 
record tenure, and only stepped down in 1911 because 
his health was failing. He died just short of his 78th 
birthday in 1914. 

Gaines was the first Chief whose service crossed 
from one century to the next, and it was a time of 
tremendous change in Texas. The discovery of oil in 
1901 began to transform the state from an agricultural 
economy into an industrial giant, with vastly greater 
and more complicated legal needs. 
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BET YOU DIDN’T KNOW... 


¢ Although Chief Justice 
Gaines was known for 
being easy to get along 
with in court, on the 
outside he sometimes lost 
his temper. One time when 
he was presiding over a 
dinner party at a hotel in 
Austin, the waiter pulled 
back Gaines’s chair when 
he rose to carve the turkey, 
but didn’t move it back 
before he sat back down. 
He fell to the floor, pulling 
the tablecloth and the feast 
along with him. Gaines 
was so angry that he 
chased the poor waiter out 
of the room and down the 
hall, waving the carving 
knife. Then he returned to 
the dining room and was 
perfectly calm the rest of 
the evening! 


CHAPTER 


17 


CHIEF JUSTICE #15 


The Chief Who Faced a 
Battle in His Own Court 


THOMAS JEFFERSON BROWN 
1911-1915 


Thomas Jefferson 
“T. J.” Brown was the 
last Chief Justice to have 
fought in the Civil War. 
Fifty years later he had 
to battle a crisis in the 
civil appeals arena. 


* 


hen Reuben Gaines resigned in 1911 because of his declin- 
\ | \ | ing health, Associate Justice T. J. Brown was appointed 
to take his place as Chief Justice. The contrast could not 
have been sharper. Gaines avoided politics entirely after he became 
a judge; Brown was active in Texas’s Progressive political move- 
ment throughout his life. Gaines enjoyed a drink; Brown was a tee- 
totaler. (There was one time, however, when Brown joined Gaines 
and Associate Justice Frank Williams on one of their camping trips. 
Cold, soaking wet and miserable during a thunderstorm, Brown was 
persuaded to take a cup of whiskey, which resulted in his having a 
jolly good time!) 

Another Georgia native, Brown was only ten when his family 
moved to Texas in 1846. They settled in Washington County, where 
he later earned a degree from Baylor University, which was then 
located in the town of Independence. He became a lawyer, opened a 
practice in the North Texas town of McKinney, married, and started 
a family that would eventually number seven children. He was a Con- 
federate cavalry officer during the Civil War, and afterward relocated 
to the city of Sherman for several more years of private practice. 

From his earliest political activity, Brown was a thorough Progres- 
sive. He represented the interests of the Farmers’ Alliance and the 
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T.J. Brown 
supported the 
Texas Farmers’ 
Alliance and its 


progressive goals. 


The most good for q 
the most ¥ 


Grange (another farmers’ group) during his two terms in the Texas 
Legislature. There, he worked to create the Texas Railroad Commis- 
sion, which for the first time stopped at least the worst abuses of the 
railroads and other powerful corporations. 

Brown had an ally in Governor James Stephen Hogg, who was 
elected in 1890 by very smartly adopting much of the Progressive 
Party’s platform. Hogg appointed Brown a district judge for North 
Texas in 1891, and only two years later he made him an Associate Jus- 
tice onthe Supreme Court. In this capacity he served until 1911, when 
Gaines’s resignation elevated him to Chief for the next four years. 

During Brown’s term as Chief, a crisis that had been brewing for 
many years came to a head: the time it took to move a civil appeal 

through the Supreme Court increased from six and 


“Part of the a half months to five years. A good part of the reason 


reason they got 


they got bogged down was that one of the three mem- 
bers of the Court hardly wrote any opinions at all. 


bogged down was Associate Justice William Hawkins, who was elected 


that one member _ ini912, hadno background as ajudge and was mostly 
of the Court interested in furthering one political cause: outlaw- 


hardly wrote any 


ing the production and sale of all alcoholic drinks. 
“Prohibition,” as the political movement was called, 


opinions at all.” was by far the most important public issue of the day. 
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After Hawkins joined the Supreme Court, he was 
disappointed to discover that almost no cases related to 
drinking ever reached there—most of those went to the 
Court of Criminal Appeals. He proved to be extremely 
slow in writing opinions about the Court’s other cases, 
which continued to multiply. Many of the opinions he 
did write were “dissents,” that is, opinions that dis- 
agreed with those of the other members of the Court. 

This situation was unacceptable. Cases took years 
instead of months to move through the justice system, 
and when the public and businesses complained, the 
Legislature had to respond. Chief Justice Brown was 
frustrated by the delays, but he did not support the pro- 
posal to expand the size of the Supreme Court. He pre- 
ferred the traditional three-man arrangement despite 


the crisis—but as we will see, his Court’s backlog would 


soon lead to some important changes. 
Despite his failing eyesight in his later years, Chief Justice Brown Jn his later years, 
Chief Justice 


: . Brown was said to 
personal regimen: a cold morning bath, a walk before breakfast, a pave looked like 


continued to work to the best of his ability. He followed a Spartan 


day’s work, and a long walk at night, with alamp hung upon a staff, the ancient Greek 


and a court clerk following at a discreet distance to warn oncoming P#ogenes (pictured 


, é ; " ; above) with his staff 
automobiles not to run over him. He was still serving as Chiefwhen oa jantern on his 
stomach cancer claimed his life in 1915 at the age of 78. nightly walks. 


BET YOU DIDN’T KNOW... 


¢ Between 1912 and 1914, Chief Justice T. J. Brown wrote 92 
opinions for the Supreme Court. Associate Justice Nelson Phillips 


wrote 80 during that period. The third member of the Supreme 
Court, Associate Justice William Hawkins, wrote 12, including 
only 2 in 1914. It was no wonder the Court fell five years behind 
on its cases! 


THE CHIEF JUSTICES OF TEXAS 


75 


CHAPTER 


CHIEF JUSTICE #16 


The Chief Who Was a 
Texas-Born Gentleman 


NELSON PHILLIPS 
1915-1921 


Chief Justice Nelson 
Phillips hada 
sophisticated style that 
came through in his 
interests both on and 
off the Court. 


* 


exas’s next Chief Justice, Nelson Phillips, represented a big 

shift away from what Texans had come to know as Justices of 

their Supreme Court. He was born in 1873, after the Civil War, 
and he was too young to remember even Reconstruction. He was also 
the first Chief Justice to have been born in Texas, not transplanted 
from another state. Among his 15 predecessors as Chief Justice, 3 
each were from Georgia and South Carolina, 2 each were from Mis- 
sissippi, New York, and Tennessee, and 1 each were from Kentucky, 
Massachusetts, and Vermont. After him, most Chief Justices were 
Texas natives. 

Although Phillips was born in Jefferson, in East Texas, he was 
raised in Hillsboro, which was a much more “western” experience. 
His first job was in his father’s bank in Hillsboro, and he began study- 
ing law in the office of Tom Smith, who later became Texas Attorney 
General. His favorite place to study was the courthouse square, read- 
ing at night by its lights. Phillips was admitted to the bar in 1895 and 
joined Tom Smith’s law firm. After some years in private practice, 
he was appointed by the Governor to be the district judge for three 
counties, a job he held for one term before returning to his law prac- 
tice. He became politically active, and chaired the State Democratic 
Convention in 1910. 
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By this time, Texas politics was dominated by the debate over pro- 
hibition, whether the sale of liquor, wine, and even beer should be 
outlawed by state law. State elections so far had turned it down, so 
the “dry” forces (those who wanted to outlaw alcohol) became mas- 
ters of elections to ban the sale of alcohol locally. They were able to 
win county by county what they could not win statewide. The fever 
even infected the Supreme Court when an Associate Justice, William 
Ramsey, resigned to try to unseat Governor Oscar B. Colquitt, who 
was “wet” (that is, he saw nothing wrong with the sale of alcohol). 
Ramsey lost badly, and Governor Colquitt filled his seat on the Court 
with an ally in Nelson Phillips. With the death of Chief Justice Brown 
in 1915, Phillips was advanced to Chief by the new Governor James 
E. Ferguson, who was also a “wet.” 

Thus, politics advanced Phillips through 
the system much faster than normal, but he 
proved himself up to the task. He had to stand 
for election a year later, when the push for pro- 
hibition was strong. Texas prohibitionists were 
staunchly opposed to him, but he won anyway. 
He was well respected among the state’s law- 
yers for his excellent record as an Associate 
Justice and then Chief Justice, so their support 


This is the court- 


house square in 
Hillsboro where 
young Nelson 
Phillips studied 
law at night. 


proved stronger than “wet-dry” politics. 

Chief Justice Phillips wrote many important opinions during his 
tenure on the Court. Some of those opinions showed a deep under- 
standing of Spanish and Mexican law, including one that upheld the 
property rights of certain Hispanic landowners in South Texas under 
the Treaty of Guadalupe-Hidalgo that had ended the Mexican War 
in 1848. 

To an even greater extent than Chief Justice Brown, Chief Jus- 
tice Phillips was burdened by the lack of cooperation from Associ- 
ate Justice Hawkins. Instead of writing opinions on cases heard 
by the Court, Hawkins spent much of his time preparing separate 
statements that criticized his fellow Justices for not hearing other 
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cases. This sad state of affairs helped convince the “Politics advanced 

Legislature to create a Conon of Appeals in Phillips throu gh 

1918. It was made up of six judges who would hear 

certain cases for the Supreme Court. This greatly the system much 

reduced the number of cases the Court had to hear. faster than 

sean ae Chief Justice ae sane normal, but he 
eadership and opinion-writing skills, the backlog E 

was soon reduced, at least until he left the Court. proved himself 

Phillips led the Supreme Court for six years up to the task.” 

before leaving in 1921 at the age of 48 to return 

to private practice. (Maybe he had watched Chief Justices Reuben 

Gaines and T.J. Brown grow old and ill while serving on the Court, 

and he wanted to avoid their fate!). When he died of heart disease in 

1939, he was praised by his fellow lawyers and judges for his superior 

legal mind and his commitment to protecting individual liberties. 


BET YOU DIDN’T KNOW... 


¢ Chief Justice Phillips was as Texan as any of his predecessors, 
but he acquired a taste for the finer things in life. The atmosphere 


around the Supreme Court changed dramatically under his 


leadership. He wore tailored clothes and was an excellent tennis 
player. He had two courts laid out near the Capitol and organized 
a league in which several court clerks and prominent lawyers took 
part, at a time when most 

Texans thought only sissies 

played tennis. He was also 

an accomplished horseback 

rider, but he preferred an 

English saddle to the West- 

ern cowboy saddle, and his 

horses were expensive thor- 

oughbreds. This, of course, 

horrified “true” Texans! 
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CHAPTER 


19 


CHIEF JUSTICE #17 


The Chief Who Muddied 
Texas Water Law 


CALVIN MAPLES CURETON 
1921-1940 


Calvin Cureton was the 
Supreme Court’s longest- 
serving Chief Justice, but 

a wrong ruling muddied 

his record. 


* 


Court late in 1921, Texas had another new Governor—Pat 
Morris Neff of Waco. To fill the vacancy on the Court, Gov- 
ernor Neff sought the advice of the state’s Attorney General, Calvin 
Maples Cureton. Typically, a Governor would promote a sitting Asso- 


B y the time Chief Justice Nelson Phillips left the Supreme 


ciate Justice to be the Chief, and appoint someone new to the Associ- 
ate Justice slot. Thatis not what happened this time. When Governor 
Neff offered Cureton a position on the Court, he had the nerve to say 
that he would serve as Chief Justice or nothing—despite the fact that 
he had never been a judge in his life! It is often said that “pride goeth 
before a fall,” and during his tenure Cureton would issue one of the 
most misguided opinions in the history of the Texas Supreme Court. 

Like Chief Justice Phillips before him, Cureton was a native 
Texan, but the similarities ended there. Cureton grew up on a ranch 
in Bosque County, was educated in a series of one-room school- 
houses, graduated from a very small college, and spent most of his 
time working on the ranch. To be fair, he did try to broaden his hori- 
zons, moving away to attend the University of Virginia, but he had to 
return home when the U.S. economy crumbled in the Panic of 1893. 
He studied law privately; in fact he was mostly an “autodidact,” that 
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Chief Justice Cure- 
ton’s flawed decision 
made ripples that 
affected water law 
for three decades. 


is, he taught himself much of what he knew. After volunteering to 
fight in the Spanish-American War, he went into politics and served 
two terms in the Texas Legislature. After that he served as Assis- 
tant Attorney General before winning election to the main job in 
1918. Along the way he practiced law for 15 years. He had never been 
elected or appointed as a judge. 

Having been raised on a ranch, Cureton was especially interested 
in laws related to the state’s natural resources, including water. 
Unfortunately, one of his greatest errors as a Chief Justice was ina 
case concerning water law. In this case, he declared that since Texas 
was now a state, U.S. water law regarding irrigation rights would be 
followed, not Spanish law. That ruling contradicted two centuries 
of Texas water law and created problems in the courts that were not 
settled for another thirty years. 

On the positive side, Cureton was widely admired for his effective 
leadership of the Supreme Court. He was a supporter of expanding 
the Supreme Court from three to nine members to help the Court 
keep up with its overloaded docket. Although the constitutional 
amendment to enlarge the Court was not passed during his tenure, 
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he started the practice of having the six members of the Commission 
of Appeals sit with the three Justices on important cases. 

Chief Justice Cureton battled heart disease for several years and 
died of a heart attack in April 1940 while still in office. At that point 
he had served as Chief Justice for longer than anyone in Supreme 
Court history—18 years and 5 months—surpassing the combined 
Republic and State Supreme Court record of the legendary Chief 
Justice John Hemphill. 


BET YOU DIDN’T KNOW... 


° Chief Justice Calvin Cureton wanted to maintain the dignity of 
the Supreme Court by having the judges dress in black robes when 
they sat on the bench. At that time they wore whatever clothes 
suited them—in his words, they dressed in “a collection of yellow 
seersucker, black alpaca, blue serge, and green stripes.” He wasn’t 
able to bring about that change right then, but under his leader- 
ship Justices did begin wearing dark suits in court. 
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The Special Chief Justice 
Who Made History 


HORTENSE SPARKS WARY 
January-May 1925 


Hortense Sparks Ward’s 
All-Woman Court only 
heard one case, but it was 
an important milestone 
in Texas history. 


* 


n 1925, while Calvin Cureton was Chief Justice of the Texas 
| Supreme Court, something remarkable happened. A woman 

named Hortense Sparks Ward served as a Special Chief Justice 
to hear a single case. The reason it was remarkable was that until 
then no woman had ever been a judge in Texas, much less a Chief 
Justice. Women had only been able to vote for a few years, and they 
wouldn’t be allowed to serve on juries for another 30 years. Most 
people believed that women belonged at home, not out working or 
being involved in government. 

Hortense Ward had worked hard for many years to give women 
more rights. She began by becoming a lawyer—she was one of the first 
three women in Texas to do that. Then she became a leader in getting 
laws passed to allow women to vote and to allow married women to 
control their own property and wages (before that, their husbands 
had control). 

Ward practiced law in Houston but rarely appeared in court 
because she thought juries made up of all men would not like a 
female lawyer. However, when she was asked to serve on the Spe- 
cial Supreme Court, her response was “Surely. The time for flowers, 
platitudes, and flattery is past; we are fighting for democracy.” Here’s 
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“The time how it happened: A case involving the Woodmen 
of the World (WOW) came to the Texas Supreme 


for flowers, Court in 1924. Chief Justice Cureton and the other 
platitudes, two members of the Supreme Court were members 
and flattery is of the WOW, so they could not hear the case. Just 
past; we are about every other male judge and lawyer in Texas 
fi shtin g for was a member as well (so-called “fraternal” orga- 


nizations were very popular back then). Therefore, 
democracy.” when Governor Pat Neff had to find three qualified 
candidates to serve on atemporary court, he finally 
chose three lawyers who were not members of the WOW because they 
were women. (He also made that choice because he believed women 
deserved opportunities to prove their abilities.) In that way, Hortense 
Ward was appointed Special Chief Justice, and Hattie Henenberg 
and Ruth Brazzil were appointed Special Associate Justices. 

When the special court members were sworn into office on Janu- 
ary 8, 1925, they were celebrated throughout the United States. That 
morning’s New York Times had the headline, “Supreme Court of 
Women—First Such Body in the Country Meets in Texas Today.” 
Hortense Ward and her colleagues were making history. 
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Chief Justice Ward presided over the Special Court from January 
8 to May 23, 1925 to decide a case called Johnson v. Darr. During that 
time they heard the arguments for and against the WOW’s claim to 
own two pieces of land in El Paso. Ward wrote the court’s final opin- 
ion, which said that the WOW could keep both pieces of land. 

After the Special Court was dissolved, Ward returned to her law 
practice in Houston. Not until 1982 would another woman, Jus- 
tice Ruby Sondock, serve on the Texas Supreme Court. Although 
Hortense Sparks Ward is not counted among the state’s 27 full Chief 
Justices, she holds a special place in Texas history. 
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This painting of 
the All-Woman 
Court hangs in the 
Supreme Court 
Courtroom today. 
Hortense Sparks 
Ward (center) was 
the first and so 
far only woman 

to sit in the Chief 
Justice’s chair. 


CHAPTER 


20 


CHIEF JUSTICE #18 


The Chief Who Came 
and Went Quickly 


WILLIAM FOLSOM MOO 
1940-1941 


Just as his predecessor’s 
tenure as Chief Justice 
was the longest in history, 
William F. Moore’s tenure 
was the shortest. 


* 


hen Chief Justice Cureton died in April 1940, he left an 

\ | \ | important vacancy for the Governor to fill. Texas at this 

time was headed by one of its most colorful (and embar- 

rassing) Governors ever in W. Lee “Pappy” O’Daniel. He was famous 

for his “cracker barrel” (old fashioned and corny) philosophy, his 

false promises, and his political commentaries during country music 
radio shows that were sponsored by his flour company. 

The Governor had no prior experience in public office, and he con- 
ducted his business far differently than professional politicians. For 
example, O’Daniel’s first two choices for Chief Justice read about 
their selection in the newspapers (he hadn’t asked them beforehand), 
and both quickly declined. O’Daniel was then approached by people 
from all walks of life who wanted the job. He finally settled on Wil- 
liam Folsom Moore, a 71-year-old lawyer in private practice for 50 
years, mostly in Paris, Texas. A graduate of the University of Texas 
Law School, he had served two terms in the Legislature more than 
AO years before, and had occasionally been appointed as a special 
judge to hear an individual case. He was working as First Assistant 
Attorney General when Governor O’Daniel offered him the spot on 
the Supreme Court. 
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W. Lee “Pass the Biscuits Pappy” O’Daniel was more a showman than a politician, but he became governor 
anyway. Appointing William Moore as Chief Justice did not seem to be a smart political move. 


“Chief Justice 
Moore headed 
the Supreme 
Court for only 
eight months, the 
shortest tenure 
in history.” 


Moore accepted, but soon after undertaking the 
Chief Justice duties in April 1940 he decided he would 
not seek election to remain in the office. His stated rea- 
son was that he could not afford to spend the money 
that it would take to campaign successfully for the 
office. In December 1940, with his term officially end- 
ing in January, Moore returned to Paris and his quiet 
law practice. He had headed the Supreme Court for 
only eight months, the shortest tenure in history. 
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It is not clear why Governor O’Daniel appointed someone to the 
Chief Justice position who would leave it so quickly. However, he 
repeated the act the next year, when U.S. Senator Morris Sheppard 
suddenly died. O’Daniel wanted the position himself, so he appointed 
86-year-old Andrew Jackson Houston (last surviving child of Sam 
Houston) with the understanding that Houston would not run for 
election the next fall. O’Daniel then ran for and won the seat himself. 
He defeated a large group of other candidates, but his closest oppo- 
nent was a young Congressman named Lyndon B. Johnson. 


BET YOU DIDN’T KNOW... 


¢ Alot of interesting people threw their hats in the ring for the 
Chief Justice position after they read in the newspaper that two 
candidates had turned it down. One of them was a cowboy from 
Deaf Smith County who wrote a letter to Governor O’Daniel that 
said: “I’m not a lawyer, but I can rope, and Ican brand. Av’ that 
sounds like good qualifications to be Chief Justice.” 
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CHIEF JUSTICE #19 


The Chief Whose 
Court Tripled in Size_ 


JAMES P. ALEXANDER 
1941-1948 


James Alexander’s 
turn at being Chief 
Justice included several 
important “firsts.” 


* 


hen Chief Justice Moore announced that he would not 

seek election to a full term, six candidates—a record— 

crowded into the Democratic Primary race to succeed him 
as Chief Justice. The winner was James P. Alexander, a distinguished 
legal scholar and judge from the Waco area. He offered a dramatic 
contrast to both the self-taught Calvin Cureton and the stop-gap Wil- 
liam Moore. Although he was destined to serve only seven years, he 
was one of the most successful Chief Justices in Texas history. 

Alexander grew up humble and self-reliant on the family farm near 
Moody, leaving home in 1901 to attend Baylor University in Waco. He 
could not afford to go the state’s only law school, at the University of 
Texas, so he became a teacher to save money for it. 

Texas law, and the practice of it, was now so complicated that it 
was all but necessary for judges to have attended regular law schools. 
The days when one could “read for the law” in the office of a friendly 
judge had almost passed away. Alexander enrolled at last in the Uni- 
versity of Texas Law School and got his law degree in 1908. Then he 
returned to McLennan County to practice law until he was elected 
county judge in 1916. He found he had a talent both for running for 
election and for being a judge, and his career was set. 

By 1940 when Chief Justice Cureton’s seat became available, 
Alexander had become very well known in the legal community. His 
four-year county judgeship had been followed by four years as a state 
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This picture of the 
McLennan County 
Courthouse was 
taken in 1910, not 
long before James 
Alexander served 
as judge there. 


district judge and then ten years as an Associate Justice on the Tenth 
Court of Civil Appeals, just one step down from the Supreme Court. 

For the past 20 years he had also been a very popular law profes- 
sor at the Baylor School of Law. There were now many attorneys 
throughout Texas who either had taken his classes in law school or 
were familiar with his opinions on the Civil Appeals Court. When he 
decided to run for the rare open seat on the Supreme Court, he had a 
ready supply of supporters to help with his campaign. 

No one had ever won election as Chief Justice of the Supreme 
Court without first having been appointed to that position earlier by 
the Governor (like Cureton, for example) or having served as Associ- 
ate Justice. Alexander ran for the seat anyway and won, becoming the 
first in history to do so. 

When Chief Justice Alexander began his tenure, the backlog of 
cases that had been a problem in Chief Justice Brown’s day and been 
reduced in Chief Justice Phillips’s day had returned under Chief Jus- 
tice Cureton. Alexander had played a large part in writing the Texas 
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Rules of Civil Procedure before he came to the Supreme Court, and WA Can Do lt! 
as Chief Justice he led the way in revising the rules to improve the ~ 
way cases moved through the courts on appeal. During his tenure the 
caseload became manageable for the first time in decades. 

Within a year after Chief Justice Alexander took office in January 
1941, the bombing of Pearl Harbor took the United States into World 
War II. All of the young men who worked for the Supreme Court as 


briefing attorneys (important assistants who helped the justices pre- 
“Rosie the Riveter” 


posters praised 
well without their help, so Alexander decided to hire women attor- women’s important 


neys to do the job while the men were gone. This was the first time 7/e during World 
War II. 


pare their decisions) left to fight in the war. The Court could not run 


that women had ever worked on the Court in any capacity other than 
secretaries—in those days, women attorneys were rare and women 
judges were almost nonexistent. The women briefing attorneys did so 
well that even though they had to leave when the men returned after 
the war, the door was open for the future. 

Still another “first” took place while Chief Justice Alexander was 
in office. For most of the Supreme Court’s history, it had been made 
up of three members. It would take an amendment 
to the 1876 Constitution to change the size, and vot- 
ers had always turned it down in the past. In August 


BET YOU DIDN’T 
KNOW... 


1945 they finally passed an amendment to increase * As the first professor at the 


the Court to nine members, and it took effect just 
weeks later. One day Chief Justice Alexander was 
presiding over a three-man Court, and the next day 
he was leading a Court three times that size. He had 
mixed feelings about it, but the change did help the 
Court keep up with its caseload. 

Like Cureton before him, Alexander developed 
heart disease and died suddenly of a heart attack 
while serving as Chief Justice. He died on Janu- 
ary 1, 1948, the seventh anniversary of his swearing 
in. At least one person commented that Chief Jus- 
tice Alexander literally worked himself to death. 
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new Baylor Law School in 
Waco, Judge Alexander devel- 
oped a new kind of course 
called “Practice Court” that 
gave every law student prac- 


tical experience in a mock 
courtroom. It is believed to 

be the first course of its kind 
in the United States, and is 
now used in all law schools. 
Students affectionately called 
him “Judge Alex.” 


CHAPTER 


CHIEF JUSTICE #20 


The Chief Who Got on 
the Court by Amendment 


JOHN E. HICKMAN 
1948-1961 


John Hickman’s 
path to the head of the 
Supreme Court was 
different from anyone 
else’s before or since. 


* 


hief Justice Alexander’s sudden death on New Year’s Day of 

1948 hit the Texas judiciary hard, for he was deeply respected 

for making the court system more efficient. Governor Beau- 
ford Jester (who was soon himself to die in office, the only Texas 
governor to do so) appointed Associate Justice John E. Hickman, 
a 64-year-old native of Liberty Hill in Williamson County, to take 
his place. 

Hickman’s early life was hard, as he was still a child when his 
father died and he had to go to work to help support his mother and 
six brothers and sisters. After years in small country schoolhouses, 
Hickman attended Liberty Hill’s Normal and Business College, 
graduating in 1902 at the age of 19. He then taught in a one-teacher 
country school eight miles from Killeen, at Hog Mountain—that was 
four miles south of the town of Ding Dong, and that was about as far 
out in the country as you could get! But it was traveling distance to 
Georgetown, where he furthered his education at Southwestern Uni- 
versity, and then at the University of Texas in Austin. 

To earn money to go to law school, Hickman worked for two years 
as principal and baseball coach at Lampasas High School. Then he 
enrolled in the University of Texas Law School in 1908 and gradu- 
ated first in his class in only two years (instead of the usual three). 
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The country schoolteacher was now 
a lawyer, and at the age of 27 he was 
ready to make his mark in the Texas 
legal community. 

After practicing law for 16 years 
in Dublin and then Breckenridge, 
Hickman made an important career 
move: he ran for and won election as 
Associate Justice of the 11th Court 
of Civil Appeals at nearby Eastland. 


Chief Justice Hick- 
man (front row, 
center) and his fel- 
low Supreme Court 
Justices were the 
first to wear robes 
in court. 


A year later, in 1928, Governor Dan 
Moody appointed him Chief Justice of that court. Hickman prob- 
ably didn’t know it then, but he would spend the next three decades 
as ajudge, the last 12 years of those as the head of the state’s highest 
civil court. 

Hickman’s path to the Supreme Court was different from those 
of his predecessors. In 1935, after he had headed the Civil Appeals 
Court for seven years, he was appointed by the Texas Supreme Court 
to the Commission of Appeals in Austin. This was the panel of judges 
created earlier to help the Supreme Court with its backlog of cases. 
Members of the Commission wrote opinions just like the regular 
Justices did, and under Chief Justice Cureton they began sitting with 
the Supreme Court to hear certain cases. Importantly, though, when 
time came to vote, only the three members of the Supreme Court had 
a say in the final decision. 

In 1945, Texas took a giant step, adopting a constitutional amend- 
ment that increased the Supreme Court from three justices to nine 
and made the six Commissioners the new Associate Justices. In that 
way, Hickman and the other Commissioners became members of the 
Supreme Court without having to be appointed or elected to the posi- 
tion. They did have to run for election eventually, though, and Hick- 
man was elected to his seat the next year. 

When Chief Justice Alexander died in January 1948, Governor 
Beauford Jester appointed Associate Justice Hickman to take his 
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place. By then Hickman had been hearing Supreme Court cases for 13 
years, so he was very qualified. He was the first and only Chief Justice 
to sit on both the Commission of Appeals (which was abolished when 
the Supreme Court was expanded) and the Supreme Court. 

The cases that came before the Court in the 1950s were different 
from those of earlier years. The severe drought that hit Texas during 
that decade led to many disputes over water, some of 
them aggravated by the confusing water laws in place. BET YOU DIDN’T 
KNOW... 


¢ Almost as renowned as 
Chief Justice Hickman’s 
legal scholarship were the 
Bible classes that he taught 
for many years at the Uni- 
versity Methodist Church 


Civil rights cases were also increasing, especially 
after the U.S. Supreme Court made school segrega- 
tion illegal in Brown v. Board of Education in 1954. 
Chief Justice Hickman and his Court held tight to the 
philosophy that it was up to the Legislature to change 
the laws when inequities existed, not the courts. With 


a few exceptions, their opinions did not break new 
ground, although they were very well researched. 

The Supreme Court and Court of Criminal Appeals 
had for many years wanted their own building, and 
they finally got one in 1959. Chief Justice Hickman 
presided over the first session held in the new court- 
room. For the first time in history, the members of the 
Court wore black robes (you might recall that they 
had worn dark suits since Chief Justice Cureton’s 
days). “We wear these robes not to satisfy our own 
vanity,” said Chief Justice Hickman, “but in recogni- 
tion of the fact that we are beginning a new era in the 
Court’s history.” 

Another reason the change came about was that 


in Austin. He was sucha 
popular teacher that none 
of the rooms in the church 
were large enough to hold 
everyone who wanted to 
hear him. The class was 
eventually moved from the 
church to the Varsity The- 
ater across the street, and 
many of the other Justices 
attended regularly. When 
he retired, two Justices suc- 
ceeded him as teachers of 
that class. 


the new building was air conditioned. The old courtroom in the Capi- 


tol was not, and those heavy robes would have been too hot during 


many months of the year! 


After serving a record 34 years in the Texas court system, Chief 


Justice Hickman retired in January 1961 at the age of 77. He died in 


Austin the next year. 
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CHAPTER 


CHIEF JUSTICE #21 


The Chief Who | 
Was a “Law Man” 


ROBERT w. CALVERT 
1961-1972 


Chief Justice Robert 
Calvert practiced what 
he preached: Follow 
the law as it is written, 
not as we might wish it 
were written. 


* 


s poor as John Hickman was growing up, his cireumstances 
Av lavish compared to those of his successor, Robert Wil- 

burn Calvert. Calvert’s father, a Tennessee sharecropper 
(that is, a farmer who rented instead of owned his land), died when 
Robert was only seven, leaving the family with nothing. His mother 
brought the children to Texas, and then had to turn them over to a 
state orphan’s home in Corsicana because she could not support 
them. During his ten years there he endured hard times, including 
bullying and at least one severe beating. His sister died in the influ- 
enza epidemic of 1918, and he nearly died as well. By the time he 
graduated (second in his class) from the orphanage high school in 
1923, he knew how to take care of himself in a fight. He also had a 
razor-sharp sense of justice. 

After working as a waterboy at a refinery the summer after his 
graduation, Calvert moved to Austin and got a job running an eleva- 
tor in the State Capitol to make enough money to go to college. Over 
the next seven years he held several other state jobs as he made his 
way through the University of Texas. In 1931 he graduated from law 
school and settled in Hillsboro, in the heart of the state, to practice 
law. There, his rise was swift and steady: District Attorney, then two 
terms in the Texas Legislature before being elected Speaker of the 
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This early 1900s 
postcard shows the 
Corsicana Orphan’s 
Home that Robert 
Calvert lived in 
growing up. 


House by his peers. His only setback was being badly defeated inarun 


for Texas Attorney General, but that didn’t slow him down. He served 


as City Attorney and County Attorney as he rose in Democratic Party 


politics until he chaired the party’s powerful State Executive Com- 


mittee. He was asked several times to run for Governor, but he set his 


sights on a position in the courts instead. 


Calvert ran for the Texas Supreme Court in 1950 against an unpop- 


ular Associate Justice. He knew the weaknesses of having popular 


“The system of 
electing judges 
had worked well 
for Chief Justice 
Calvert, but he 
strongly believed 
that politics 
and judging did 
not mix.” 


elections for judges, but he determined to use them 
to his advantage. In fact, he later admitted that he 
probably would not have been elected if he hadn’t 
run at a time when Calvert Whiskey was having a 
big advertising campaign, and he benefitted from 
the name recognition. (The billboards said in huge 
letters, “I Switched to Calvert”!) Calvert proved to 
be an outstanding member of the Court, so when 
he ran for Chief Justice in 1960 (and then again in 
1966), no one ran against him. 

Like Hickman before him, Chief Justice Calvert 
held to the philosophy that it was not the Court’s 
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place to depart from existing laws to try to achieve the fairest result 
in each particular dispute. If laws did not work well, it was up to the 
Legislature to change those laws. During the 1960s, some members of 
the Court were more inclined to bend the rule of law in areas where 
the Legislature was falling behind. Calvert called these judges “equity 
boys,” while those who strictly followed the law were “law men.” 
Although he was a “law man” by nature, he was also a fair-minded 
leader, and the “equity boys” won some important victories during 
his tenure. 

Despite the fact that the system of electing judges had worked well 
for Chief Justice Calvert, he strongly believed that politics and judging 
did not mix. Like others before and after him, he wanted to replace the 
election of judges with an appointment system based on qualifications. 
That change would require an amendment to the state’s Constitution, 
and although he worked hard to make that happen—including head- 
ing the Texas Constitutional Revision Commission after he retired— 
neither the Legislature nor the voters were ready to support it. 

Calvert served as Chief Justice until 1972, and lived another 22 
years in aretirement that was highly active in legal and civic affairs. 
He was 89 when he died in 1994, having lived a life that was remark- 
able, first for his refusal to be brought down by the terrible cireum- 
stance he was born into, and then for becoming one of the Texas 
Supreme Court’s most well-respected leaders. 


BET YOU DIDN’T KNOW... 


Here Comes the Judse 
¢ Robert Calvert is the only Texas Supreme 


Court Chief Justice so far to have published his 
complete life story. His book, Here Comes the 


Judge: From State Home to State House, tells 
the story of his childhood in the orphanage and 
how it prepared him to face obstacles in his life 
asa university student, a lawyer, a legislator, 
and a judge. 
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CHAPTER 


CHIEF JUSTICE #22 


The Chief Who Started 
Out Behind the Bench 


eae 


JOE R. GREENHILL 
1972-1982 


Chief Justice Joe 
Greenhill’s Supreme 
Court experience began 
“behind the bench” as 
a law clerk and ended 
front and center as 
Chief Justice. 


* 


hen Chief Justice Robert Calvert left the Court in 1972, 

\ | \ / his seat was filled by another well-respected leader—Joe 
R. Greenhill. Greenhill had already served on the Supreme 

Court as an Associate Justice for 15 years by then, so he was ready to 
take on the challenge. He proved to be just the right person for the job. 
Like Calvert, Greenhill had lost his father at a very young age—he 
was just turning four when his father died of a lingering illness—but 
unlike Calvert, Greenhill’s mother was able to find ways to support 
herself and her son. She divided their house in Houston in two, lived 
with Joe in half, and rented the other half out for $60 a month (a fair 
amount of money in the 1920s). Importantly for his future, one of 
his neighborhood friends was Jean Baldwin, who would one day be 
the wife of Texas Attorney General and then Governor Price Daniel. 
After graduating with highest honors from the University of Texas 
Law School, Greenhill went to work for the Texas Supreme Court in 
1940 as one of the state’s first law clerks (also called briefing attor- 
neys), helping the Justices research and prepare their decisions. 
Ayear later, news came over the radio in the Supreme Court’s offices 
that the Japanese had bombed Pear! Harbor, and Greenhill and the 
other two law clerks immediately decided to join the military. Chief 
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Justice James Alexander assured 
them that their jobs would be wait- 
ing for them when they returned. 
Greenhill was a Navy officer on 
the minesweeper U.S.S. Control in 
some of the most dangerous fight- 
ing in the Pacific. 

After he returned from the war 
in January 1946, Greenhill finished 
his term as a Supreme Court law 


Supreme Court 
attorney Joe Green- 
hill and millions of 
other Americans 
heard about the 1941 
bombing of Pearl 
Harbor on radios 
like this one. 


clerk before beginning his climb 
up the career ladder. In 1947 he accepted a position as an Assistant 
Attorney General in Texas Attorney General Price Daniel’s office 
(Greenhill’s childhood friend Jean Baldwin was by then Daniel’s 
wife). Three years later he left the Attorney General’s Office to help 
establish a new law firm in Austin. He became well known in the legal 
community for his deep knowledge of the law. In 1957, newly elected 
Governor Price Daniel appointed him to the Texas Supreme Court to 
replace a retiring Associate Justice. 

Normally, a sitting member of the Supreme Court would have no 
problem holding on to his seat in the next election, but that was not 
the case for Associate Justice Joe Greenhill. His opponent in the 1958 
Democratic Primary was Sarah T. Hughes, along-time State District 
Judge and one of the very few women then in public office. The race 
was one of the closest in Supreme Court history, with Greenhill win- 
ning by only about 14,000 votes out of 1.1 million cast. 

Greenhill proved to be a good campaigner and was reelected 
Associate Justice twice and then elected Chief Justice in 1972. 
But, like Chief Justice Calvert before him, he believed that popular 
elections too often favored people with “good” names and punished 
people with “bad” names. As noted earlier, though, to change the 
way judges are selected would require a constitutional amendment, 
as would other needed changes in the court system. Chief Justice 
Greenhill used his good campaigning skills to promote these changes 
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to the Legislature and the public. In 1979, he gave the first “State of 
the Judiciary” address to the Texas Legislature. It was a success— 
the Legislature sent a set of amendments to the voters the next year 
that would greatly improve the way courts were run, especially the 
criminal courts. The merit system of selecting judges was not among 
them, though. The Legislature was not ready to support that change. 

One of the most egregious examples of voters electing a candidate 
because of his name instead of his credentials took place during Chief 
Justice Joe Greenhill’s tenure. In 1976, a man named Don Yarbrough 
ran for and won a seat on the Texas Supreme Court. 
He not only had absolutely no experience as ajudge BET YOU DIDN’T 


but was accused of committing several serious KNOW... 
crimes. Part of the reason he got elected was that ° Chief Justice Greenhill helped 
his name was almost identical to that of a popular bring about the title change 


former candidate for Governor named Don Yarbor- from “Associate Justice” to 


ough (with an extra “O” in his last name); there was Justice” for Supreme Court 


members. That change was 
part of the constitutional 


amendments that he helped 
Justice Greenhill’s Court for six months in 1977 write and that were passed by 


also a long-time U.S. Senator from Texas named 
Ralph Yarborough. Justice Yarbrough sat on Chief 


before he was forced to resign—a difficult period, voters in 1980. 


to say the least. Several months later he went to 
prison for his crimes, eventually serving 11 years. 

Chief Justice Greenhill authored more than 300 court opinions 
during his tenure. Among them were opinions that made it easier for 
people to collect damages from those who injured them and helped 
landowners clarify their mineral rights. By the time he retired in 
October 1982, he had served on the Supreme Court for 25 years and 
21 days, the longest in history at that time. 

Like Chief Justice Calvert, Greenhill continued to be active long 
after he retired. In fact, he practiced law after retirement for longer 
than his record-setting time as ajudge. He also served on many legal 
and civic boards and promoted causes such as the use of arbitration 
and mediation to settle cases more quickly and inexpensively. He 
died in Austin in 2011 at the age of 96. 
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CHAPTER 


a CHIEF JUSTICE #230 
~ The Chief Who Would 
- NotMakeaDeal 


Justice Jack Pope waited 
18 years to become 
Chief Justice, so when 
he got his turn, he hit the 
ground running. 


* 


hief Justice Joe Greenhill retired from the Supreme Court 

without warning in October 1982, just a month before the 

next state election. The sitting Governor, Bill Clements, did 
not appoint a replacement before the election, and when he lost, he 
was faced with making an appointment as a “lame duck” (that is, out- 
going) Governor. Clements was a Republican—the first Republican 
Governor since Reconstruction—and his replacement, Mark White, 
was a Democrat, as were most members of the Legislature. Governor 
Clements knew that if he appointed a Republican Chief Justice, the 
Senate would not allow his appointment to go through. In fact, they 
didn’t want him to make an appointment at all, insisting that the new 
Governor should do that when he took office in January. 

Governor Clements surprised everyone by appointing a Demo- 
crat—not just any Democrat, but the well-respected senior Justice 
on the Supreme Court, Jack Pope. Justice Pope had not run for 
reelection for a six-year term in November because he planned to 
retire from the Court in January. Pope accepted the appointment as 
Chief Justice in November and led the Court on an ad interim (that 
is, temporary) basis for two months before the Legislature met, but 
some important members of the Senate still fought it. They tried 
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Jack Pope was just 
33 years old and the 
youngest district 
judge in Texas when 
he took the bench 

in Corpus Christi 
in 1946. 


“You can 


DICKSON 
erp wenn 


to convince Pope to make a deal to give up the job right away if the 
Senate voted to approve the appointment, but he refused. His mes- 
sage to them was that honest judges don’t bargain for their jobs. “You 
can shoot me down in flames,” he said, “but I won’t make any deals.” 
When Governor White himself finally told the Senators that Pope 
should have the position, they gave in and approved the appointment. 
In return, they and the state gained a Chief Justice who went on to 
accomplish great things during his next two years in office. 

At this point—1983—Pope had already served more continuous 
years in the Texas court system and had written more opinions than 
anyone else. He had been appointed a district judge in 1946 at age 
33, the youngest district judge in Texas; then he had won election as 
a Court of Civil Appeals Justice in 1950 at age 37, also the youngest 
appellate justice in the state. He rose to those positions faster than 
most people because he had made it his business to read everything 
he could find about the law and to write and speak brilliantly about it. 

While serving on the Court of Civil Appeals in 1961, Justice Pope 
wrote an opinion that changed water law in Texas. Called State of 
Texas v. Valmont Plantations, it was one of a long 
series of lawsuits on water irrigation rights along the 


shoot me Rio Grande. Pope’s opinion traced the history of water 
down in rights all the way back to Spanish Texas, and he showed 


flames, but 


that certain rights are based on Spanish law, not Eng- 
lish law. This meant that Chief Justice Cureton’s 1926 


9 
I won’t make conclusion about irrigation rights was wrong, and 
any deals.” the courts had been basing their decisions on that 
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conclusion for 35 years. The Texas Supreme Court upheld Justice 
Pope’s opinion and adopted it word for word as their own, avery rare 
occurrence. 

Soon after Valmont, Justice Pope won a seat on the Texas Supreme 
Court. For the next 18 years, he wrote many more opinions that 
changed laws related to marriage rights, juvenile offender rights, 
property rights, and other areas. He also pushed for 


improvements in the state’s court system, and many 
of those became reality, including a code of ethics 
and required continuing education for judges. 

When Pope became Chief Justice, he not only 
continued to write important opinions, he also led 
the Court in making even more improvements: for 
example, creating a Judicial Budget Board to make 
it easier to request money from the Legislature, cre- 
ating new time standards for moving cases through 
the court system, and creating a new program to 
fund legal services for the poor. For these and other 
reasons, Chief Justice Pope became known as a 
“Legal Legend.” 


After he retired in 1985, Pope continued giving 
speeches to civic groups and law schools and writing about law and 
history. He also kept moving, playing tennis and jogging into his 80s 
and then walking long distances on hiking trails for years after that. 
He died less than two months before his 104th birthday in 2017. 


BET YOU DIDN’T KNOW... 


¢ Chief Justice Pope kept a notebook of topics, facts, quotes, jokes, and 
stories that he called his “recipe book for making speeches.” He had 


been a champion debater and toastmaster in college in Abilene, and 
both during and after his years as a judge he was in demand as a 
speaker. By the end of his public speaking days, he had given more 
than 1,000 speeches. 
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CHAPTER 


26 


CHIEF JUSTICE #24 


The Chief Who Left to 
Campaign for No Elections 


” 


JOHN L. HILL, JR- 
1985-1988 


Chief Justice John Hill was 
one of the ablest politicians 
ever elected to the Supreme 
Court, but he resigned 
halfway through his term to 
campaign for a less political 
way to select judges. 


* 


hen Chief Justice Jack Pope retired in 1985 after serv- 

\ | \ | ing almost 40 years as a judge, a new Chief Justice took 

office who had never been a judge. John Hill was a famil- 

iar name in Texas politics, having served as Secretary of State and 

then Attorney General, and having barely lost two races for Governor. 

He had also been a very successful trial lawyer for many years, and 

had argued five cases before the United States Supreme Court when 
he was Attorney General. 

Born in Breckenridge in 1923, Hill grew up in the East Texas oil 
town of Kilgore. At the age of 15, he served as city attorney during 
a youth-in-government day, and he knew then that he wanted to be 
both a lawyer and a public servant. After attending Kilgore Junior 
College for a year, he served as a Navy lieutenant in World War II. 
Then he returned to Texas to earn his bachelor’s and law degrees, 
with honors, at the University of Texas. A lawyer at last, he headed 
to Houston in 1947, and over the next 20 years he became one of the 
most successful litigation attorneys in Texas. In 1966, Governor John 
Connally appointed him Secretary of State, launching him into new 
career in public service. 
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“John Hill was 
an excellent 
campaigner, 
winning the 

1984 Democratic 
primary for 
Chief Justice 
over a sitting 

Justice—a rare 
occurrence.” 


Hill’s years as Secretary of State and then Attor- 
ney General led him to seek the highest position in 
the Texas civil court system—Chief Justice of the 
Supreme Court. Jack Pope was retiring from the 
Court when his term ended in January 1985, so the 
Chief Justice position was up for grabs. Hill was an 
excellent campaigner, raising enough money and 
other support to win the 1984 Democratic primary 
for Chief Justice over a sitting Justice—a rare occur- 
rence. Despite this success, Chief Justice Hill made 
it his top priority in his messages to the Legislature 
to push for a change from partisan elections to a 
system of appointments based on merit. Like Chief 
Justices Calvert and Greenhill before him, Hill was 


convinced that the election process put more emphasis on money 


and political party (and a good-sounding name) than on the qualities 


that make someone a good judge. 
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Chief Justice Hill joined the Supreme Court at a time when the 


court system was undergoing many changes. The reforms that had 
begun under Chief Justice Pope, including stricter standards of 


conduct for judges and lawyers, went in effect during Chief Justice 


Hill’s years on the Court. During the same period, the Court’s opin- 


ions favored those who were seeking damages (called “plaintiffs”) 


more often than in the past. This trend was true 
throughout the Texas court system, and juries 
sometimes awarded plaintiffs huge amounts of 
money. This was welcomed by some people, of 
course, but it had some negative consequences. 
For example, insurance premiums became more 
and more expensive for those who might be 
sued. Also, because judges had to run for elec- 
tion, and because campaigns could cost a mil- 
lion dollars or more, they were sometimes put 
in the bad position of having to take campaign 
money from the same lawyers who appeared 
before them in court. The reputation of the 
Texas courts, including the Supreme Court, was 
about to hit its lowest point. 

In August 1987, Chief Justice Hill announced 
that he was resigning his position as of January 


BET YOU DIDN’T KNOW... 


¢ John Hill was one of the state’s 
best trial and appellate law- 
yers, which is why he chose to 
appear personally before the U.S. 
Supreme Court in several impor- 
tant cases while he was Attorney 
General. In each of the law firms 


where he worked, he created pro- 
grams to teach new lawyers how to 
represent clients well. To help law 
students learn these skills, he and 
his family and friends established 
the John L. Hill Trial Advocacy 
Center at the University of Texas 
Law School. 


1988 to devote his time to reforming the judicial system. He worked 


for many years to convince the public and the Legislature to move 


away from electing judges, but he was not successful. During those 


years, he also practiced law and served on the Texas Lottery Commis- 


sion. He died in Houston in 2007 at the age of 83. 
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27 


CHIEF JUSTICE #25 


The Chief Who Changed 
the Direction of the Court 


N 


6 


THOMAS R. PHILLIPS 
1988-2004 


Chief Justice Tom 
Phillips’s leadership 
helped the Supreme Court 
“clean up” its image as 
it moved forward into 
the 21st century. 


* 


ohn Hill’s resignation opened up the Chief Justice position for 
o ] sxminmen by the Governor. In 1986, Democratic Governor 

Mark White had lost his bid for a second term, losing to Repub- 
lican William Clements. (Recall that White had defeated then-Gov- 
ernor Clements in 1982, so the two switched places!) There had not 
been a Republican Chief Justice of the Texas Supreme Court since 
the Reconstruction period after the Civil War, so this appointment 
gave Governor Clements a perfect opportunity to make that happen. 

Many people did not think any Republican could win, as only Dem- 
ocrats had been elected to statewide offices below the Governor and 
Senator for more than 100 years. Governor Clements asked a number 
of older lawyers and judges to consider the appointment, and they 
turned him down. Clements also considered choosing a legislator, 
but they were barred from the appointment because they had raised 
judges’ salaries that year. 

With Chief Justice Hill’s last day in office approaching, Gover- 
nor Clements chose a Harvard-educated trial court judge, Thomas 
R. Phillips, whom Clements had appointed seven years before to 
a newly created court in Harris County (Houston). Phillips had a 
strong reputation as a judge, but he was only 38 years old and had 
never run in a contested election. 
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Chief Justice Phil- 
lips and his Court 
helped change the 
public perception 
that justice was for 
sale in Texas. 


Just before he took office, the CBS television show 60 Minutes ran 
an episode called “Justice for Sale?” It showed how some members of 
the Court had accepted large campaign donations from individuals 
and law firms that later won cases involving millions of dollars. It 
also focused on one Justice who had reportedly switched a vote after 
accepting a $120,000 donation. That Justice was the Democratic 
nominee against Phillips. 

Kc . With the election focusing on which candidate 
During the years could best “clean up” the Court’s image, Phillips 
Chief Justice won praise for setting a voluntary limit on how much 


Phillips was in 
tributor. Also, like John Hill and Calvert before him, 
office, Texas Chief Justice Phillips took a strong stand against the 
changed from state’s system of electing judges on a party ballot. He 
a Democratic didn’t succeed in convincing the Legislature to make 
that change, but he did get a bill passed that limited 
the size of campaign contributions, helped to com- 


money he would take from any one campaign con- 


majority state 
toa Republican puterize the courts, and streamlined the legal system. 
majority state.” During the years Chief Justice Phillips was in 
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office, Texas changed from a Democratic majority state to a Repub- 
lican majority state. This change took place on the Texas Supreme 
Court as well. Three Republicans won in 1988, and by 1993 the Court 
had five Republicans and only four Democrats. By 1999, all nine mem- 
bers were Republicans. This shift took the Court in a more “conser- 
vative” direction—that is, the Justices tended to uphold existing laws 
rather than make new ones. They also tended to rule for businesses 
more often in claims brought against them by workers and injured 
persons. None of the new judges had ever been elected to offices other 
than judge, and the Court regained much of the respect it had lost 
during the scandals of the 1980s. 

Chief Justice Phillips retired from the Supreme Court in 2004 
after almost 17 years in office. After teaching law school for a year, 
he joined a law firm in Austin. Since leaving the Court, he has served 
on several state boards, and he has continued to write and speak out 
in favor of changing the system of electing judges. 


BET YOU DIDN’T KNOW... 


¢ The Chief Justice traditionally swears in the Governor. Chief Jus- 
tice Phillips was the first (and so far only) Chief to swear in a future 
President of the United States—Governor George W. Bush. 
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CHAPTER 


CHIEF JUSTICE #26 


The Chief Who Brought 
New Diversity to the Court 


WALLACE B, JEFFERSON 
2004-2013 


It took 168 years for the 
Texas Supreme Court to get 
its first African American 
Chief Justice. It took 
no time at all for him to 
become one of the Court’s 
great leaders. 


* 


n March of 2001, San Antonio attorney Wallace B. Jefferson 
| shattered the Texas Supreme Court’s long-standing color bar- 

rier when Governor Rick Perry appointed him Justice, the first 
African American to serve on the Court. He replaced Justice Alberto 
Gonzales, who had resigned to become President George W. Bush’s 
White House legal adviser. Jefferson succeeded in winning election 
to the Justice seat on his own the following year. When Chief Justice 
Tom Phillips retired in 2004, Governor Perry chose Justice Jefferson 
to take his place. That meant Jefferson made history once again, this 
time for being the Court’s first African American Chief Justice. He 
proved to be such an effective leader that he won statewide election 
to the post in 2006 and again in 2008. 

Jefferson’s early years were spent on the island of Guam, where 
his father was an officer in the U.S. Air Force. The family moved to 
San Antonio in 1967 when he was four years old, and he grew up on 
the Air Force base there. Because the military was one place where 
racial segregation and discrimination were practically nonexistent, 
it was not until Jefferson went off to college that he was treated dif- 
ferently because he was African American. Strangely enough, the 
college was not in the South, but in Michigan. His intelligence and 
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Video cameras 

came to the Supreme 
Court Courtroom 
during Chief Justice 
Jefferson’s tenure. 
Live streaming 

is standard 

practice in the 
Courtroom today. 


congenial nature helped him to succeed both in his studies and in 
earning the respect and friendship of his classmates. 

After graduating with a degree in political philosophy from Michi- 
gan State, Jefferson returned to Texas, got his law degree at the Uni- 
versity of Texas, and practiced law in San Antonio for 13 years. As 
a lawyer he earned the respect of the entire Texas legal community 
by winning not one but two cases before the United States Supreme 
Court, a rare accomplishment. Equally incredible was the fact that 
he won both cases before he was 35 years old! His reputation soon 
led to his appointment as Justice and then Chief Justice of the Texas 
Supreme Court. 

During his almost ten years as the head of the Court, Chief Justice 
Jefferson wrote 162 opinions (added to those he wrote as Justice, the 
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total was 203!). He also worked to improve 
the way the court system was run and to 
increase the ways the public can get informa- 
tion about court cases. Under his leadership, 
cameras came to the Court in 2007, allowing 
the public to view oral arguments live online 
instead of just reading about them later. Also, 
a public web portal was created where all 
lawyers must post their appellate briefs (that 
is, statements about why their clients should 
win a case). The Supreme Court’s written 
decisions are also posted online. Anyone can 
now go to the Court’s website and read or 
download information about cases in prog- 
ress or already decided. In these ways, Chief 
Justice Jefferson led the way in making the 
courts more “transparent” and more open to 
all people, not just a privileged few. 

Another important priority during Chief 
Justice Jefferson’s tenure on the Court was 
providing legal aid to those who can’t afford 
to pay for alawyer and court costs. He pushed 
successfully for the Legislature to provide 
funding for basic civil legal services for low- 
income Texans. These legal services include 
help with cases related to job discrimination, 


BET YOU DIDN’T KNOW... 

¢ Chief Justice Jefferson’s great-great- 
great-grandfather was a slave named 
Shedrick Willis who was owned by 
a Waco, Texas judge before the Civil 
War. After the war, the judge helped 
Willis get an education and become 
a productive citizen. Willis went on 
to serve two terms on the Waco City 
Council. One hundred years later his 
great-great-great-grandson became 
the first African American Chief 
Justice of the highest civil court in 
Texas. 


Chief Justice Jefferson also has a 
middle school named after him—the 
Wallace B. Jefferson Middle School 
in San Antonio. Go Eagles! 


JEFFERSON 


EAGLES 


domestic abuse, child custody, homelessness, and other problems. He 


also created a permanent judicial commission to work at improving 


how families and children are treated in the courts, including chil- 


dren taken from their families by the State. 


By any measure Chief Justice Jefferson was a successful leader of 
the Supreme Court. When he retired from the Court in October 2013 
to return to private law practice, he was praised for being an outstand- 


ing judge and for bringing equal access to justice closer to reality. 
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CHAPTER 


CHIEF JUSTICE #27 


The Chief Who Leads 
the Court Today © 


RS 3 ol a 


NATHAN L. HECHT 


2013-present 


Holding the record for the 
longest time served on the 
Supreme Court is a good thing, 
but an even better thing is 
Chief Justice Nathan Hecht’s 
record of accomplishments 
during that service. 


* 


exas has been very lucky to have been served by Justices on 

the Supreme Court who have devoted large portions of their 

lives to the job. In the mid-1800s, when life spans were not 

very long, John Hemphill was on the Court from 1840 to 1858. His 

successor, Royall Wheeler, served a total of 19 years. Later, Reuben 

Gaines served from 1886 to 1911—25 years—and Joe Greenhill joined 
the Court in 1957 and retired in 1982, also 25 years. 

No one, however, has been on the Court longer than the current 
Chief Justice (more officially referred to as the “sitting” Chief Jus- 
tice), Nathan Hecht. He won election to the Supreme Court as a 
Justice in 1988, took his oath of office on January 1, 1989, and was 
reelected in 1994, 2000, 2006, and 2012. When Chief Justice Wallace 
Jefferson retired in September 2013, Governor Rick Perry appointed 
Hecht, who was the Court’s senior Justice, to succeed him. He then 
won election a sixth time, this time as Chief Justice, in November 
2014. No one else has ever run for (and won!) a seat on the Court that 
many times. And no one has served as long, either—as of January 
2019 he had sat on the Court for a record 30 years. 

As we have seen, many things have changed in the past three 
decades in Texas, and Chief Justice Hecht has been part of those 
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“Chief Justice 
Hecht reminded 
the Legislature 
that ‘justice for 
only those who 
can afford it is 
neither justice 
for all nor 
justice at all,” 


changes on the Supreme Court. Bringing high tech to 
the courtroom, changing rules of administration to 
make the courts run better, improving the way fami- 
lies and children are treated by the court system, and 
increasing access to justice for all Texans—Hecht 
was closely involved in these improvements as a Jus- 
tice and has been front and center as Chief Justice. 
Each time the Legislature meets—every two 
years—Chief Justice Hecht, like his predecessors, 
uses his State of the Judiciary address to tell the 
legislators not only what the courts have achieved 
but what they need in order to do a better job. At the 
top of his list of priorities is getting funding for legal 


services for those who can’t afford to pay for them. He reminds the 
Legislature that “justice for only those who can afford it is neither 


justice for all nor justice at all.” Among the groups who are now 


served by these funds are veterans and the elderly as well as those 


with mental health issues. 


Chief Justice Hecht 
stands in the Texas 
House Chamber 
after one of his State 
of the Judiciary 
speeches to the 
Legislature. 
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Chief Justice Hecht also leads the judiciary in working with the 
Legislature on important issues that affect children and adolescents. 
The Supreme Court is responsible for handling cases involving juve- 
nile crime, but some behaviors that took kids to court 
and even to jail under Texas law were very minor. BET YOU DIDN’T 
KNOW... 


° Chief Justice Hecht was born 


For example, skipping school too many times (tru- 
ancy) and misbehaving at school were against the 


law when Chief Justice Hecht took office. The law 
changed in 2015, and students are no longer treated 
as criminals for truancy and bad behavior. The focus 
is now on finding better ways to keep kids in school 
and to make them behave better while there. This 
what is called a win-win situation—the kids have a 
better chance of succeeding and the courts don’t get 
bogged down with minor cases. 

As we have seen earlier in this book, the Supreme 
Court has pretty much from the beginning had a 
problem keeping up with the large number of cases 
that pile up. In 2015, Chief Justice Hecht’s Court 
ended its year with no case left awaiting an opinion— 
called “clearing the docket.” This historic milestone 
was possible because of improvements in the way 
cases are handled, including having stricter time 
limits as well as using computers in all parts of fil- 
ing and hearing cases. Clearing the docket means not 
only that the Court can start a new year with a clean 
slate, but the people who are affected by the Court’s 
decisions can proceed with their lives and business. 

As the longest-serving member of the Texas 
Supreme Court, Chief Justice Hecht already holds 


in Clovis, New Mexico, where 
his grandfather had settled 
as a homestead farmer 

when New Mexico became a 
state. Hecht’s father farmed 
there, too. They drilled one 
of the first irrigation wells 

in their area. 


Although Chief Justice Hecht 
was born in New Mexico, 

his family had strong ties 

to Texas. His great-uncle, 
Homer Leonard, was Speaker 
of the Texas House of Rep- 
resentatives in 1941-1942, 
and was also publisher of the 
McAllen Monitor newspaper. 


Chief Justice Hecht has 
played the piano and organ 
for churches since he was a 
boy, and accompanies the 
Supreme Court’s annual 
Holiday Party sing-along 
each year in December. 


an important place in Texas history. He knows better than anyone 
else how much the Court has changed since it was created in 1836. 


He also knows that its purpose has not changed: to provide justice for 


all by following the rule of law. 


THE CHIEF JUSTICES OF TEXAS 


127 


Glossary 


amendment a change in a document; a change to a constitution 

annex to incorporate one territory into a larger one; the Texas Republic 
became a state when it was annexed by the United States in 1845 

appeal (verb) to ask a higher court to review and reverse the opinion of a 
lower court; (noun) the process in which a case is reviewed by a higher 
court 

appellate relating to appeals; an appellate court (including the Texas 
Supreme Court) reviews the decisions of other courts 

attorney general a government official who represents the county or 
state in legal matters 

backlog uncompleted work or matters that need to be dealt with; a back- 
log in the courts is the group of cases that are not resolved within time 
goals that courts have set for themselves 

bench the location in a courtroom where a judge or group of judges sits; 
judges originally sat on long seats or benches when presiding over a 
court 

chief justice the highest-ranking member of certain courts, including 
the United States Supreme Court and the Texas Supreme Court 

civil law (1) alegal system developed in Ancient Rome and used in early 
Spain, based on written laws; (2) in the English common law, noncrimi- 
nal legal cases (lawsuits dealing with property, contracts, and so on) 

Civil War a war fought in the United States from 1861 to 1865 between 
a group of southern states (the Confederacy) that wanted to keep the 
system of owning slaves and the rest of the United States that wanted 
to outlaw slavery; the Confederacy lost the war 

coalition a group that gets together to make something happen, espe- 
cially in politics 

Commission of Appeals a panel made up of six judges who would hear 
certain cases on behalf of the Texas Supreme Court; it was eliminated 
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in 1945 when the members of the Commission became part of the 
Supreme Court 

common law a legal system developed in England and the English- 
speaking world, based on decisions from previous cases (precedents) 

Confederacy the eleven southern slave-holding states that seceded 
(separated) from the United States in 1860 and 1861 to form their own 
government; they fought the United States in the Civil War and lost 
in 1865 

conscription law a law passed by the U.S. Congress during the Civil War 
to require men of certain ages to enlist in the army; also known as the 
“draft” 

consensus an idea or opinion that is shared by all the people in a group 

constitution the fundamental law of a government that gives its offi- 
cials the authority to act; it is voted on and amended (changed) by the 
people; the people of Texas are protected by both the United States 
Constitution and the Texas Constitution 

Court of Criminal Appeals the highest court in Texas for appeals of 
criminal cases, including all death penalty cases 

debtor someone who owes money or property to another person or 
company 

dissent a written opinion given by a member of a court that disagrees 
with the opinion of the majority of other members of the court 

district attorney the chief prosecutor for a local government area, 
usually a county 

docket the official summary of proceedings in a court of law 

equity being equal and fair 

habeas corpus (pronounced hay-bee-us core-pus) a legal order that 
requires that a person held in jail or prison must appear before a judge 
or court before he or she can be forced to stay there; in Latin it means 
“you have the body” 

“Ironclad Oath” after the Civil War, an oath that had to be sworn before 
being allowed to vote, that the voter had not supported the Confederacy 

judiciary the branch of government that is responsible for interpreting 
laws and administering justice; the word also refers to the judges ina 
court system 
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juvenile offender in Texas, a child or young person between the ages of 
ten and seventeen who has been found guilty of some offense before a 
juvenile court 

“lame duck” an official in the final period of holding office, after the elec- 
tion or appointment of someone else 

litigation the process of settling a dispute in a court of law 

“Military Court” the name given to Texas Supreme Court that was 
appointed by the U.S. Army to serve instead of an elected Court after 
the Civil War while Texas was under military law 

opinion (judicial) a judge’s written explanation of ajudgment ina 
court case 

plaintiff the person or group who is seeking damages in a lawsuit 

precedent a decision reached in earlier court cases that provides the 
basis for deciding a present case 

presiding judge the highest-ranking member of certain courts, includ- 
ing the Texas Court of Criminal Appeals 

Progressive Era a period of social activism in the late 1800s and early 
1900s, aimed at solving the problems caused by industrialism and big 
business 

prohibition forbidding something, especially by law; a law forbidding 
the production and sale of all alcoholic drinks 

public domain land _ land that cannot be sold because it is owned by the 
government and its citizens 

Reconstruction the period after the Civil War when the United States 
government imposed its own form of law and order on the former 
Confederate states (including Texas) until those states obeyed federal 
requirements 

Republic of Texas when Texas won its independence from Mexico in 
1836, it became its own country, called the Republic of Texas, with its 
own President, Congress, and Supreme Court; the Republic no longer 
existed when Texas joined the United States in 1845 

rule oflaw asystem of self-government in which everyone is required to 
follow the law and everyone is viewed as equal under the law 

secession the withdrawal ofa group from a larger entity, usually for 
political reasons; in U.S. history, the withdrawal of eleven slave states 
(states in which slaveholding was legal), including Texas, from the 
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United States during 1860-61 following the election of Abraham 
Lincoln as President 

“Semicolon Court” the name given to the Texas Supreme Court at the 
end of Reconstruction after the Court ruled that the recent state elec- 
tions had to be held over again because a semicolon in the state consti- 
tution made the elections illegal 

Spanish law See civil law 

“State of the Judiciary” address the speech given by the Texas 
Supreme Court Chief Justice to the Legislature at the beginning of each 
legislative session; it lays out the accomplishments of the state’s courts 
and asks the Legislature to support certain programs 

statute a written law passed by a legislative body— in Texas, the 
Legislature 

Supreme Court of Texas until 1876, the highest court in Texas for 
appeals of both civil and criminal cases; since 1876, the state’s highest 
court for civil appeals 

Supreme Court of the United States the highest federal court in the 
United States 

teetotaler a person who never drinks alcohol 

Unionist before and during the Civil War, a person who believed in pre- 
serving the United States (the “Union”), and who was therefore against 
secession and the Confederacy 
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